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STATEMENT OF THE CASE AND FACTS 
 

Overview 

The defendant, Denise Williams, appeals her convictions for first-degree 

murder and conspiracy to commit murder in the December 2000 death of her 

husband, Mike Williams. R.1116.1  Ms. Williams was convicted as a principal to 

the murder, eighteen years later, based solely on the uncorroborated testimony of 

the victim’s friend, Brian Winchester, the man who admitted to killing Mr. 

Williams. T.228,298.  Mr. Winchester was not charged with the crime. T.270.  The 

State’s theory was that Brian and Denise were having an extramarital affair and 

that they concocted a plan for Brian to murder Mike, collect on his life insurance 

policy, and live together. T.44-46,772.   

 Unfortunately for the State, this was an alleged motive in search of any 

actual evidence.  As we will explain, the State utterly failed in its burden to 

establish that Denise committed the requisite act in furtherance of the murder and 

also failed to meet the elements to prove a conspiracy beyond a reasonable doubt. 

See infra at pp. 14-31.  Nothing in Brian’s testimony showed that Denise helped 

carry out the murder or that she ever intended to participate in it. T.196-343. 

But even if this Court does not vacate the convictions based on the 

                                                            
1  In this brief, the letter “R” is used to refer to the record on appeal docketed on 
April 24, 2019, and the letter “T” is used to refer to the corrected trial transcript 
docketed on May 2, 2019.  
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insufficiency of the evidence, a new trial is nonetheless warranted.  As we will also 

show, the trial below was infected with error that ultimately led the jury to convict 

the defendant not based on the evidence, which was remarkably thin, but because 

the State improperly portrayed her as an immoral and unlikeable person. See infra 

at pp. 31-42.   

The Key Players 

The victim, Mike Williams, and the defendant, Denise Williams, knew each 

other from childhood. T.551,552.  Later, they were high school sweethearts. 

T.200,552.  Eventually, they married and had a child. T.200,554.  Mike was a good 

husband and a good father. T.523,641.  There was absolutely no testimony 

establishing any difficulties in their relationship; by all accounts, Mike and Denise 

had a happy marriage. T.641.  

For nearly their entire lives, Mike and Denise maintained a close friendship 

with Brian Winchester and his wife Kathy. T.200,553.  The four of them had been 

classmates together throughout high school and college. T.200,551,552.  They 

socialized regularly, and Mike and Brian often went hunting. T.201,290.   

 After he became a first-time father, Mike Williams made a decision many 

other new fathers make: he decided to increase his life insurance coverage. R.917-

24.  Mike had two policies at the time, one for $250,000 and the other for 

$500,000, and he decided to purchase a third policy. T.208,210.  Brian Winchester 
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was an insurance agent. T.207.  He had written the $250,000 policy for Mike in 

1993 or 1994. T.208.  So, when it came time to increase his insurance coverage, 

Mike turned once again to his friend Brian, who sold him the new policy in the 

amount of $1,000,000. T.208.  Mike was earning $150,000 per year at that time, 

R.921, and Brian acknowledged that the additional policy “wasn’t extravagant 

based on the income that [Mike] was making.” T.208-09.  There is no evidence 

that, eighteen years later, any of this life insurance money has ever been spent.   

Mike’s Disappearance 

 In the early morning hours of December 16, 2000, Mike Williams set out to 

go hunting on Lake Seminole. T.72.  He and Denise were planning to celebrate 

their anniversary later that night. T.217.  But Mike did not return home when 

Denise expected him to, and, by the afternoon, relatives and law enforcement 

officers began to search for him. T.72.  Mike’s truck and boat trailer were found at 

a boat launch on the lake, and his boat was found on the shore nearby. T.72,88.  

There was no sign of Mike, however. T.73,98.    

 The search continued for another two weeks, involving around 20 to 25 

people every day, without any luck. T.87.  About six months later, one of the 

leaders of the search party received a call reporting that a pair of waders had been 

found in the lake near an area he had previously marked with a bamboo pole. T.93. 

Several men went out to the lake with a diver, who discovered a flashlight and a 
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camouflage jacket. T.94-95.  One of the men put his hand in the pocket of the 

jacket and retrieved a laminated hunting license belonging to Mike Williams. T.94.  

But that was the extent of the information the search revealed.  

A Cold Case 

 Eventually, the efforts to locate Mike tapered off, and about seven months 

later, on July 29, 2001, a circuit judge signed an order presuming him to be dead. 

R.858.  Many of the key players began to move on with their lives and, several 

years after Mike was declared legally deceased, Denise began a serious 

relationship with a coworker named Charles Bunker. T.250.  

One person who displayed suspicious behavior, though, was Brian 

Winchester.  Brian was obsessed with Denise.  He repeatedly interfered in her 

relationship with Charles, threatening and harassing him; he followed the couple 

on a trip to Atlanta; and he ultimately succeeded in pushing the two apart. T.251-

52.  Brian and his wife Kathy were experiencing marital difficulties at the time 

and, despite Denise’s urging that they should stay together, Brian and Kathy 

ultimately divorced. T.249,252,303,328.  And, eventually, Brian’s persistence with 

Denise paid off: five years after Mike’s disappearance, Brian and Denise—friends 

since childhood—married. T.253,279,284. 

The marriage did not end well.  At Denise’s insistence, in 2012, the two 

separated. T.271.  Then, in 2015, Denise filed for divorce. T.272.  Brian tried 
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desperately to save the relationship, to no avail. T.273-74.  Out of options, Brian 

decided to kidnap Denise in a final, misguided attempt to keep her in his life. 

T.273.  He broke into her SUV in the middle of the night, armed with a handgun, a 

tarp, and a bottle of bleach. T.185.  He hid out in the cargo area and waited until 

Denise came out of the house in the morning to head to work. T.272.   

When Denise discovered Brian hiding in the vehicle, she screamed. T.275.  

Brian claimed later that he only wanted to talk, but circumstances—including the 

handgun—demonstrated otherwise. T.276,346.  Denise managed to calm him 

down by promising to discuss matters, and Brian agreed to allow her to take him 

back to his own car. T.276.  But Denise had no intention of trying to save her 

marriage; she drove straight to the police, who arrested Brian for kidnapping. 

T.276. 

Brian Makes A Deal 

 While in police custody facing a life sentence for kidnapping Denise at 

gunpoint, Brian struck a deal. T.269;R.66-68.  He agreed to divulge information 

about Mike’s disappearance.  In return, the State agreed that it would not ask the 

court for a life sentence in the kidnapping case and that it would grant Brian 

complete immunity for anything he said about the murder that is now the subject of 

this case. T.269.   

The State had reason to be intrigued about what Brian might say.  In the 
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fifteen-plus years since Mike had vanished, his mother had created significant 

publicity, putting up posters and billboards around town and writing numerous 

letters imploring the authorities to continue their investigation and find her son. 

T.499,515.   

 Armed with complete immunity, Brian told law enforcement officers that he 

murdered Mike and that Denise—the person who had just turned him in for 

kidnapping, who had rebuffed his repeated advances, and with whom he had been 

obsessed for years, T.289—had helped him plan the murder. T.188.  Brian then led 

officers to the location where he had buried Mike’s body seventeen years earlier. 

T.255,407. 

The State Charges Denise With Murder 

 Based on Brian’s statements, the State arrested Denise Williams and charged 

her with the first-degree murder of her husband Mike. R.29.  She was also indicted 

for conspiracy to commit murder and as an accessory after-the-fact (a charge 

legally inconsistent with the charge of first-degree murder). R.29.  Brian—the man 

who had actually murdered Mike—was the State’s star witness at the murder trial. 

T.196-343.  Indeed, he was the only witness who offered any evidence of Denise’s 

alleged involvement in the crime.   

Brian’s uncorroborated version of events was that he and Denise were 

having an affair and “it was decided” that Brian would murder Mike so that he and 
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Denise could be together. T.203-04,212,220.  According to Brian’s testimony, the 

plan was for Brian to take Mike on a duck-hunting trip on the lake. T.218.  Brian 

was going to make sure that Mike was wearing his bib waders while in the boat 

and then he was going to push Mike out. T.224,226.  The idea was that the waders 

would fill up with water and Mike would be unable to keep himself above the 

surface, ultimately drowning. T.226. 

 The two men originally planned to meet each other to go hunting on 

December 9, 2000, but Mike called Brian to say that he couldn’t make it. T.219.  

Brian claimed that he then called Denise to ask what happened. T.219.  Although 

Brian discussed his side of the conversation, Brian did not inform the jury what, if 

anything, Denise said. T.219.  Instead, Brian characterized her response as 

“basically, it was a cold feet kind of thing”—implying, apparently, that Denise was 

having second thoughts about the plan. T.219.    

 Without explaining what had changed with Denise or relaying anything 

about her alleged involvement, Brian testified that he then called Mike again to 

suggest that they go hunting the following weekend, December 16, 2000. T.220.  

According to Brian, the two men planned to meet at a gas station on Thomasville 

Road by Interstate 10 in Tallahassee—not far from the spot where Brian would 

ultimately bury Mike’s body—and from there they were to head off in separate 

vehicles to Lake Seminole, more than sixty miles away. T.225.   
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After the two men launched the boat and were out on the lake, Brian pushed 

Mike out of the boat. T.227.  But the plan did not work as Brian had expected.  

Mike was able to get out of the waders and began to make his way back to the 

boat—to join the person who had just pushed him out. T.227.  At that point, Brian 

shot Mike in the face at point-blank range with his shotgun. T.228.  He testified 

that he then circled around and grabbed Mike’s body with one arm, while piloting 

the boat back to the landing with the other. T.229.   

Then, Brian said, he dragged Mike’s body up from the lake and, by himself, 

loaded it into a large dog crate in the back of his truck. T.230,297.  Brian drove 

home, leaving the boat on the shore of the lake and Mike’s truck and trailer at the 

boat ramp. T.231.  Later that afternoon, Brian went to Wal-Mart and purchased a 

shovel and a tarp. T.233.  He took Mike’s body to Carr Lake, off the west side of 

Meridian Road in Tallahassee, buried him in a shallow grave there, and cleaned out 

the back of his Suburban with bleach. T.234-36.  Brian then casually joined the 

search party that was, by then, looking for Mike. T.237.  

It is undisputed that Denise Williams did not participate in any of these 

events on December 16, 2000. T.188.  And, remarkably, Brian Winchester 

conceded that, to this day, he has never told Denise that he shot and killed her 

husband Mike. T.298-99.  He testified that he just “didn’t want to tell her that.” 

T.299.  All Brian could say about Denise’s alleged participation is that when he 
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was out there on the lake about to pull the trigger on his best friend, Denise was “in 

[his] head” and “[b]ehind [him]” the whole time. T.289.  

The State’s Evidence 

For a trial involving a defendant accused of being a principal to first-degree 

murder, the State’s evidence was remarkably thin.  Other than the testimony from 

Brian Winchester recounted above, the State’s case consisted mostly of a motive in 

search of evidence to match. T.44-46.   

For example, the State presented a letter revealing Denise’s one-time 

fondness for Brian, although the letter was written well after the murder. 

R.996;T.328,331.  The State also presented testimony from a witness who stated 

that she saw Brian and Denise at a concert, prior to Mike’s murder, and they were 

hugging each other in a way that seemed more than friendly. T.360.  And the State 

offered the testimony of Brian’s ex-wife Kathy, who stated her opinion that Brian 

and Denise were having an affair prior to Mike’s disappearance, although she 

concededly had no proof of that. T.589.  Finally, the State sought to establish 

Denise’s knowledge of the murder through circumstantial evidence, such as a 

message Denise supposedly tried to pass to Brian indicating that she was not 

talking to the police. T.565.   

Ultimately, though, as defense counsel pointed out, the State presented no 

evidence to show that Denise took any step or engaged in any act to help Brian 
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commit the murder. R.1022-25.  In reality, the State failed to explain a lot of 

things.  Why would Brian try to save his marriage to his wife Kathy if his plan was 

to live with Denise? T.303.  Why would Denise have dated someone else after the 

murder if her plan was to be with Brian? T.598.  Why would she have turned Brian 

in for the kidnapping if he harbored a secret that could put her away for life? 

T.743.  Why hadn’t the State presented any evidence that Denise had spent the life 

insurance money, if that was supposedly a motivation for the murder?  And, most 

importantly, why was the State trying to convict Denise as a principal to the 

murder when the man who actually killed Mike was walking away scot-free? 

T.749;R.66-68.  

The Jury Convicts 

Faced with these unanswered questions, the State asked the jury to convict 

Denise not based on the evidence, but by portraying her as a person of bad 

character. T.773.  As the prosecutor reminded the jury during closing, Denise just 

“sat [t]here” at the trial “absolutely stoned face [sic].  Didn’t bat an eye.  Didn’t 

shed a tear.” T.773.  Use your “experience,” the prosecutor said, your “life skills,” 

and ask whether an innocent person who loved her husband would have reacted 

that way to hearing his killer describe “the sheer horror” of his murder. T.773.  

After painting Denise as immoral and unlikeable—including through the 

introduction of sexually charged photographs of her in bed with another woman, 
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T.322—the prosecutor’s comments had their intended effect.  The jury convicted 

Denise of first-degree murder, of conspiracy to commit first-degree murder, and of 

being an accessory after-the-fact. R.1046.   

Following the verdict, the effectiveness of the State’s strategy was 

confirmed when, in a newspaper report and in an affidavit from one of the jurors, 

two members of the jury independently admitted that they had considered Denise’s 

“lack of emotion” and “coldness” in determining her guilt. R.1074,1091.  Defense 

counsel moved to interview the jurors, R.1067, but the trial court denied the 

motion, finding that the jury’s improper consideration of her demeanor inhered in 

the verdict. R.1233.  The trial court also denied the defendant’s motion for a new 

trial. R.1262.  And because the jury had convicted the defendant of the mutually 

exclusive principal and accessory charges—the trial court had earlier denied the 

defense motion to compel the State to choose between sending the murder charge 

or the accessory charge to the jury, R.1028—the State nolle prossed the accessory 

conviction. R.1267. 

 The trial court then sentenced the defendant to life in prison without the 

possibility of parole for the murder and, in light of this capital felony conviction, to 

thirty years’ imprisonment for the conspiracy. R.1105-15.  The defendant timely 

appealed. R.1116. 
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SUMMARY OF THE ARGUMENT 
 

This is not a typical murder case.  Far from it.  The defendant was convicted 

as a principal to a first-degree murder she did not commit, did not participate in, 

and did not facilitate.  Her convictions, based on words alone—words attributed to 

her by the perpetrator, eighteen years later, in exchange for immunity—violate 

well-settled Florida law.  In the absence of some participation in the offense, 

statements about committing a crime or knowledge that a crime has been 

committed (even if the evidence had supported such statements, which it did not) 

cannot serve as the basis for a murder or conspiracy conviction.   

But if the insufficiency of the evidence weren’t bad enough, the trial itself 

was infected with error.  Two jurors admitted afterwards that the jury considered 

the defendant’s “coldness,” “lack of emotion,” and demeanor in the courtroom in 

rendering the guilty verdicts.  Standing alone, the consideration of these improper 

factors, which were not evidence, undermines any confidence this Court can have 

in the outcome—particularly given the emotionally charged context.   

Of course, the jury’s consideration of these improper factors was no 

accident.  Several other errors along the way, each one reversible on its own merit, 

led the jury to an outcome the evidence did not support.  First, the trial court 

erroneously admitted irrelevant and unduly prejudicial photographs that allowed 

the State to paint the defendant as immoral and unrelatable, impugning her 
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character in the eyes of the jury.  Second, the prosecutor improperly told the jurors 

during closing arguments that they should consider the defendant’s failure to show 

any emotion during the trial as evidence of her guilt.  Finally, the trial court 

incorrectly sent two mutually exclusive charges to the jury, which permitted the 

State to use evidence of each charge to bolster and support the other.   

 None of this, from the evidence itself to the way in which the trial played 

out, inspires confidence in the fairness of our criminal justice system.  The reality 

is, the State could not let this highly publicized crime go unprosecuted.  But the 

real culprit was Brian Winchester.  He’s the one who committed the murder.  That 

the State chose to grant him immunity so that it could quell the negative publicity 

surrounding its failure to solve a cold case is unfortunate, to say the least.  But 

Denise Williams should not suffer as a result.  This Court should either vacate the 

convictions or grant a new trial. 

ARGUMENT 
 

There are seven independent errors that require reversal—six pertaining to 

the convictions and one pertaining to the sentence.  The first two bases for reversal 

concern the sufficiency of the evidence; simply put, the trial court erred in denying 

the defendant’s motions for judgment of acquittal on both the first-degree murder 

charge and the conspiracy charge.   

The next four errors all pertain to the fairness of the trial itself.  In issue 
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three, we challenge the trial court’s denial of the defendant’s motion for new trial.  

This issue concerns three separate rulings, each of which is separately reversible, 

but all of which share a common theme: they allowed the State to prove its case 

through appeals to the defendant’s perceived unlikeability, rather than her actual 

culpability.  Because of that overarching error, and the three individual errors that 

led to it, a new trial is warranted.  The last error we raise with respect to the 

convictions, in issue four, presents a structural challenge to the verdict, based on 

the trial court’s failure to require the State to choose which of the inconsistent 

charges it would submit to the jury.   

Finally, we challenge the defendant’s life sentence as inconsistent with the 

Equal Protection Clause, in light of the complete immunity granted to Brian 

Winchester, the person who committed the murder. 

I. The trial court erred in denying the defendant’s motion for judgment of 
acquittal because the evidence was legally insufficient to demonstrate 
that she was a principal to first-degree murder. 
 

 Standard of Review.  The denial of a motion for judgment of acquittal is 

reviewed de novo. See Jones v. State, 790 So. 2d 1194, 1196 (Fla. 1st DCA 2001). 

 Merits.  This Court should reverse Denise Williams’ conviction as a 

principal to the murder committed by Brian Winchester for three reasons: (1) there 

is no evidence that Denise committed an act in furtherance of the crime, as 

required by well-established Florida case law; (2) assuming that words alone could 
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serve as sufficient evidence to convict a defendant as a principal to murder—a 

point we do not concede—there is no evidence that Denise said anything to 

encourage Brian to commit the murder; and (3) there is no evidence, in any event, 

that Denise ever intended to participate in the commission of the crime, the 

gravamen of the offense.  We address each basis for reversal in turn. 

A. There is no evidence the defendant committed any act in 
furtherance of the crime. 

 

 Under Florida law, a person who is not “present at the commission of a 

crime” can be convicted as a principal only if she “aids, abets, counsels, hires, or 

otherwise procures such offense to be committed.”  § 777.011, Fla. Stat.  Although 

the statute is broadly worded, Florida courts have uniformly applied it to require 

proof that the defendant committed some act in furtherance of the crime.   

In the leading case of Staten v. State, 519 So. 2d 622 (Fla. 1988), the Florida 

Supreme Court held that there are two elements of proof for a conviction as a 

principal: (1) intent that the crime be committed, and (2) the commission of an act 

in furtherance of that intent.  As the court explained: 

In order to be guilty as a principal for a crime physically committed 
by another, one must intend that the crime be committed and do some 
act to assist the other person in actually committing the crime.  
 

Id. at 624 (emphasis added).  This interpretation makes sense, given that the 

principal statute grew out of the former crime of aiding and abetting, see Potts v. 

State, 430 So. 2d 900 (Fla. 1982), a crime that necessarily requires some action to 
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assist the perpetrator in the commission of the crime.  

The requirement to undertake an “act” has been reaffirmed time and again 

by both the Supreme Court and by this Court. See Banks v. State, 790 So. 2d 1094, 

1098 n.2 (Fla. 2001) (“To be guilty as a principal for a crime physically committed 

by another, one must intend that the crime be committed and do some act to assist 

the other person in actually committing the crime.” (emphasis added)); Watkins v. 

State, 826 So. 2d 471, 474 (Fla. 1st DCA 2002) (quoting the principal statute and 

citing Banks for the proposition that the defendant must “do some act” to assist the 

perpetrator in the actual commission of the crime). 

 Indeed, just last year, this Court reversed a conviction based on a principal 

theory because there was no evidence the defendant had committed any act in 

furtherance of the crime.  Writing for a unanimous Court, Chief Judge Brad 

Thomas explained the rule as follows: 

To sustain his conviction as a principal, the State was required to 
establish that Appellant “intend[ed] that the crime be committed and 
do some act to assist the other person in actually committing the 
crime.”  Staten v. State, 519 So. 2d 622, 624 (Fla. 1988). 
 

Ammons v. State, 253 So. 3d 130 (Fla. 1st DCA 2018) (emphasis in original). 

Chief Judge Thomas noted that he was specifically emphasizing the phrase 

“do some act,” in the quotation from Staten, to explain why the Court was 

reversing the defendant’s conviction.  The Court held that there was “not sufficient 

evidence that [the defendant] did some act to assist in the commission of the 



17 
 

crime.” Id. at 131. 

 The same is true here.  During the hearing on the motion for judgment of 

acquittal, the State initially took the position that the “act” in furtherance of the 

crime was that Denise “gave Mike permission to go hunting.” T.618.  But that was 

a theory unsupported by any evidence—no one ever testified about Denise’s 

involvement in securing Mike’s attendance. When it became clear that there was 

no evidence that Denise had actually done anything to facilitate Brian’s crime, the 

focus of the State’s argument shifted to the conversations Brian said that he had 

with Denise. T.672.  The State argued that Denise had committed “verbal acts” that 

supported her conviction as a principal. T.672. 

This argument proves too much.  Under Staten and Ammons, the evidence 

that is required to convict a defendant as a principal to a murder she did not 

commit cannot be satisfied merely by showing that she engaged in verbal 

communication about the crime.  The plain, common sense meaning of an “act” 

requires more. See Wayne R. LaFave, Substantive Criminal Law § 6.1(a) (3d ed. 

2018) (stating that an “act” is ordinarily used in criminal law to signify “a bodily 

movement”); Act, Black’s Law Dictionary (10th ed. 2014) (defining an “act,” with 

reference to the Model Penal Code, as “[s]omething done or performed”; also, 

“[t]he process of doing or performing”); Act, Merriam-Webster, 

http://www.merriam-webster.com/dictionary/act (defining “act” as “the doing of a 
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thing” or “the process of doing something”). 

And yet, at most, verbal communication is all the State’s evidence showed 

here.  Although Brian Winchester told the jury that Denise helped him plan the 

murder, using phrases like “it was decided,” nowhere in his testimony did he claim 

that she helped him commit the murder—or even that she agreed to help him 

commit the murder. T.218,220.  Nor did the State present any other evidence to 

show that Denise actually “did a thing” or engaged in “a bodily movement” to 

assist Brian in the commission of the crime.   

 In fact, Michael Devaney, a retired FDLE officer who took over the 

investigation in 2010, testified that he was not aware of any evidence that Denise 

had participated in the commission of the crime. T.188.  Defense counsel asked 

investigator Devaney point blank if the defendant “took any action in furtherance 

of [the] plan?  If she committed any overt act to make that happen?” T.188.  And 

he answered, “Any overt act, no, sir.” T.188.  

 Despite this glaring flaw in the State’s case, the trial judge denied the 

defendant’s motion for a judgment of acquittal. T.675.  The judge acknowledged 

that the defense had accurately cited Staten and Ammons but concluded that the 

statement in those cases requiring proof of an “act” in furtherance of the offense 

was merely dicta. T.674.  But in Ammons, which followed Staten, the defendant’s 

conviction was reversed because—and only because—there was no evidence that 
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he had committed an act in furtherance of the offense. See Ammons, 253 So. 3d at 

131.  Chief Judge Thomas was not reciting the rule merely for the sake of 

advancing our understanding of the law; he was explaining why the case was 

decided the way it was.  The decision in Ammons was therefore binding precedent, 

not dicta, and the trial court was required to follow it. See Pardo v. State, 596 So. 

2d 665, 666 (Fla. 1992).   

 We acknowledge that the definition of a principal in the Standard Jury 

Instructions in Criminal Cases is more broadly worded than the definition in the 

case law. R.1023.  Instruction 3.5(a) states that a person can be guilty as a principal 

to a crime if he or she “did some act or said some word” to help another person 

commit a crime.  Fla. Std. Jury Instr. Crim. 3.5(a).  And although it is unclear 

where this broader definition originated, there are some Florida cases that parrot 

this language in reciting the elements of the crime. See, e.g., Grandison v. State, 

160 So. 3d 90 (Fla. 1st DCA 2015); Hall v. State, 100 So. 3d 288 (Fla. 4th DCA 

2012).2   

However, despite this language, it does not appear that there is any case in 

Florida in which a court has affirmed a conviction as a principal on the theory that 

                                                            
2  Of course, the standard jury instructions are not binding statements of the law. 
See State v. Floyd, 186 So. 3d 1013, 1019 (Fla. 2016).  The defendant requested 
that the trial court give a special instruction that accurately recited the law 
regarding the need for an “act,” as announced in Staten and Ammons, but the court 
refused. T.674. 



20 
 

the defendant “said some word” that helped the perpetrator commit the crime.  To 

the contrary, the Florida cases affirming convictions as a principal uniformly rely 

on the fact that the defendant actually did something to help the perpetrator.   

In fact, in every case in which this Court has affirmed a conviction under a 

principal theory, it did so because the defendant took some action to assist in the 

commission of the crime. See Cannon v. State, 18 So. 3d 562 (Fla. 1st DCA 2009) 

(the defendant acted as a lookout); I.M. v. State, 917 So. 2d 927 (Fla. 1st DCA 

2005) (the defendant broke into a locked room in the school and was present when 

a fire was set in the room by others); T.B. v. State, 732 So. 2d 1163 (Fla. 1st DCA 

1999) (the defendant assisted in an abduction by driving the car after his brother 

had forced the victim into the car); Banks v. State, 610 So. 2d 514 (Fla. 1st DCA 

1992) (the defendant prepared a script to coach a witness in a lie); A.B.G. v. State, 

586 So. 2d 445 (Fla. 1st DCA 1991) (the defendant was “an active participant in 

the theft as a lookout”); State v. Prehn, 566 So. 2d 1362 (Fla. 1st DCA 1990) (the 

defendant served as an intermediary in the drug deal, participated in discussions 

about the terms, and was present with the buyer and seller when the transaction 

was consummated); Howard v. State, 473 So. 2d 841 (Fla. 1st DCA 1985) (the 

defendant facilitated a sexual battery committed by his accomplice by forcibly 

removing the victim’s pants); Cordle v. State, 435 So. 2d 902 (Fla. 1st DCA 1983) 

(the defendant drove a van to an airport where it was loaded with marijuana from 
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an incoming airplane); Capo v. State, 406 So. 2d 1242 (Fla. 1st DCA 1982) (the 

defendant approached an accomplice about the importation of contraband and then 

the two drove around together in search of a suitable landing site).  

 Simply put, there is no case in which this Court has affirmed a conviction as 

a principal based entirely on something the defendant said to the perpetrator.  This 

case should not be the first.  To affirm the defendant’s conviction here, this Court 

would have to equate the conversations she allegedly had with Brian Winchester at 

another location, days before the crime was committed, with the typical situation in 

which the principal was found guilty because he drove the getaway car or served as 

a lookout.  For purposes of the principal statute, based on well-settled precedent, 

those situations are not equivalent.  The defendant’s conviction should be vacated.  

B. There is no evidence that could qualify as a “verbal act.” 
 

 Even if statements alone could support the defendant’s conviction as a 

principal to murder (and, for the reasons we have explained, they cannot), the 

evidence in this case would still be insufficient.  That is because the evidence 

consisted entirely of Brian Winchester’s opinions and characterizations of the 

conversations he says that he had with Denise Williams.  In other words, there is 

no testimony affirmatively establishing what Denise actually said to aid or abet 

Brian’s commission of the offense.  

As a matter of fact, Brian did not testify to a single thing Denise actually 
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said about the crime. T.196-343.  Instead, he merely gave the jury his own 

conclusions about her intentions.  For instance, he began his testimony by saying 

that he “came up with ideas” for a plan and that he “instigated a lot of it,” but then 

followed that up with his own belief that the plan was “very mutual.” T.212. 

This theme repeated itself throughout Brian’s testimony.  When he talked 

about the various options for killing Mike, Brian would just say that Denise “liked 

that idea” or that she “didn’t like that idea.” T.213-14.  When he called Denise to 

find out why the plan for the first hunting trip fell through, he didn’t relate 

anything Denise said to him in that conversation. T.219.  Instead, he gave his own 

editorialized impression of her feelings by stating, “basically, it was just a cold feet 

kind of thing.” T.219.  Brian told the jury that he “met up several times” with 

Denise in the week before the trip on December 16, 2000, but, once again, he did 

not testify to anything Denise said to him during those meetings. T.221.   

To make matters worse for the State’s evidence, Brian repeatedly used the 

passive voice in referring to the plan.  When he spoke of the trip he originally 

planned with Mike on December 9, 2000, he said “it was decided” that he and 

Mike would go on the trip. T.218.  And, after that first trip was called off, he said 

that he met with Denise and “it was decided again that, yes, this is what we were 

gonna do.” T.220.  Again, Denise’s alleged involvement was described as an 

afterthought, a mere characterization of her intentions rather than as affirmative 
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evidence of her assent. 

For these reasons, the defendant’s conviction cannot stand on the theory that 

she committed a “verbal act.”  Indeed, the State did not ask a single question about 

what, if anything, Denise supposedly said to Brian about the crime.  Not one.  

Brian’s entire testimony was based on his own characterization of Denise’s intent.    

This matters.  Even if this Court were inclined to adopt the State’s novel 

theory that a defendant can be convicted as a principal based on words alone, there 

are no “words” for this Court to attribute to the defendant.  The Court would have 

to say that the defendant could be convicted as a principal based on “verbal acts” 

that were, themselves, based entirely on a characterization.  Put simply, there is no 

evidence of anything the defendant “verbalized.” 

 C.   There is no evidence the defendant intended to participate in the 
 commission of the crime. 

 
 The defendant’s conviction as a principal must be reversed in any event 

because there is no evidence that she intended to participate in the commission of 

the crime.  That is perhaps the most essential aspect of the crime: the very nature of 

aiding or abetting is that the defendant assisted the perpetrator in some way.  But 

here, there is no evidence that Denise assisted Brian in any way or that she did or 

said anything that made it easier for him to commit the crime. 

 This Court stated in Croft v. State, 528 So. 2d 1279, 1281 (Fla. 1st DCA 

1988), that to convict a defendant as a principal, “the state must show not only that 
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the accused assisted the perpetrator in the commission of the offense, but that he or 

she also intended to participate in the crime.”  (Emphasis in original.)  The Court 

emphasized the word “participate” because it had previously held, in Horton v. 

State, 442 So. 2d 1064, 1065 (Fla. 1st DCA 1983), that proof of assistance, 

standing alone, is not sufficient.  As the Court explained in Horton, “it must be 

shown not only that [the defendant] assisted the actual perpetrator but that he 

intended to participate in the crime.” Id. at 1065-66; see also Cox v. State, 394 So. 

2d 237, 238 (Fla. 1st DCA 1981) (reversing the defendant’s conviction as a 

principal to armed robbery because his “intent to participate” in the crime was not 

proven). 

 Two other decisions of this Court are illustrative.  In Evans v. State, 643 So. 

2d 1204, 1205 (Fla. 1st DCA 1994), the defendant was present while a group 

discussed a plan to fire gunshots into the victim’s store.  The defendant then went 

to the store in a truck with the other perpetrators, and he sat in the truck while 

others carried out the plan of firing the shots into the store. Id.  The Court 

acknowledged that the defendant “knew, when he got in the truck, that one or more 

persons in the rear intended to shoot out the windows of the store.” Id. at 1206.  

Nevertheless, the Court reversed the defendant’s conviction as a principal because 

there was no evidence that he intended to participate in the crime.  Likewise, the 

Court reversed a juvenile adjudication as a principal in C.P.P. v. State, 479 So. 2d 
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858 (Fla. 1st DCA 1985), on the ground that the State had failed to prove an intent 

to participate.  In that case, the juvenile admitted that he went to a convenience 

store knowing that his companions intended to burglarize the store and that he sat 

outside in the car with another man who was there to serve as a lookout. Id. at 859.   

 If the evidence of an intent to participate was insufficient in Evans and 

C.C.P., it is surely insufficient in this case.  Here, the evidence of the defendant’s 

intent is not clear at all, and it is undisputed that she did not go with the perpetrator 

to the scene of the crime.  The State would be hard-pressed to argue that the 

defendant in this case intended to participate.  She did nothing at all to assist the 

perpetrator.  The most that can be said of the evidence is that the defendant was a 

party to conversations in which the plan to murder her husband was discussed.  

That is plainly not enough.  As this Court stated in Horton, “mere knowledge that 

an offense is being committed is not the same as participation with the requisite 

criminal intent.” 442 So. 2d at 1066. 

 In sum, there is no evidence that the defendant committed an act in 

furtherance of the crime, or that she said or did anything to indicate that she 

intended to participate in the actual commission of the crime.  She was not there.  

She did not supply the gun.  She did not serve as a lookout.  She did not pay the 

murderer money.  She did not even tell the perpetrator that she intended to 

participate.  These elements of proof go to the very essence of the crime: the 
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defendant was convicted as a principal, the equivalent of committing the murder 

herself.  Because the State’s evidence was legally insufficient to meet that burden, 

the defendant’s conviction is invalid as a matter of both state law and federal 

constitutional law. See Jackson v. Virginia, 443 U.S. 307 (1979).  It follows that 

her conviction as a principal to first-degree murder must be vacated and a 

judgment of acquittal entered. 

II. The trial court erred in denying the defendant’s motion for judgment of 
acquittal because the evidence was legally insufficient to demonstrate 
that she conspired to commit first-degree murder. 
 
Standard of Review.  The denial of the motion for judgment of acquittal on 

the conspiracy charge is reviewed de novo. See Jones, 790 So. 2d at 1196. 

Merits.  “The crime of conspiracy involves an express or implied agreement 

between two or more people to commit a criminal offense.  Both an agreement and 

an intent to commit the offense are necessary elements.” Baxter v. State, 586 So. 

2d 1196, 1199 (Fla. 2d DCA 1991) (quoting Jimenez v. State, 535 So. 2d 343 (Fla. 

2d DCA 1988)).  Here, the State’s evidence was insufficient to show either the 

existence of an agreement between Brian and Denise to commit the murder or an 

intent on the part of Denise to participate in it.   

A. The State failed to prove the existence of an agreement. 

As we pointed out in the previous section, Brian Winchester’s claim that 

Denise Williams agreed to a plan to kill her husband is more of a characterization 
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than it is evidence.  The conversation Brian said he had with Denise after Mike 

cancelled the first trip is perhaps the most revealing.  Here is what Brian claims he 

said to Denise at that time: 

You know, like I said, the policy is ending. You’ve got that 
anniversary trip coming up next weekend.  You know, duck season is 
going to be ending soon.  Do you want this to happen or not?  You 
know, I don’t want to set these plans up if this isn’t something, you  -- 
this isn’t something you need to be wish-washy about, I guess, 
basically. 
 

T.220.  This prompted the prosecutor to say to Brian, “it almost sounds like you 

were pressuring her into that.” T.220.  That implication is disturbing, to be sure, 

but the most important point is that this “conversation” consisted entirely of the 

things Brian said to Denise.  We don’t know what, if anything, Denise might have 

said in response.  Brian didn’t say.  He simply added his own conclusion about the 

conversation by stating, “so at some point during the next week it was decided” 

that they would go forward with the plan. T.220. 

The vagaries in Brian’s testimony about Denise’s alleged involvement in the 

crime are particularly important in the context of the conspiracy conviction.  

Florida courts have long recognized that conspiracy is, by its very nature, an 

elusive crime of “wide reach and complexity” that “is more difficult to confine 

within definitive limits than any other type of crime.” Goldberg v. State, 351 So. 

2d 332, 334 (Fla. 1977).  It is a crime full of “dangers,” including “the tendency to 

make the crime so elastic, sprawling, and pervasive as to defy meaningful 
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definition.” Ramirez v. State, 371 So. 2d 1063, 1065 (Fla. 3d DCA 1979).  As a 

result, courts have a “duty” to “eliminate or at least minimize these dangers” 

through careful scrutiny of the charged conduct and the evidence presented to 

support it. Id.; see also Ashenoff v. State, 391 So. 2d 289 (Fla. 3d DCA 1980).   

Although it is true that a conspiracy can be proven by circumstantial 

evidence, “the state must present substantial evidence that the defendant and a 

coconspirator agreed to commit a crime and that the defendant intended to commit 

the offense.” Baxter, 586 So. 2d at 1199 (emphasis added).  Surely this “substantial 

evidence” must consist of something more than a mere opinion by the actual 

perpetrator of the crime.  That is especially true when, in fact, all the circumstantial 

evidence undermines the perpetrator’s testimony.   

For instance, if the plan was for Brian to murder Mike so that he and Denise 

could live together on the life insurance money, why didn’t they ever divide the 

insurance money up or spend any of it?  Why did they both continue (or in 

Denise’s case, begin) a serious relationship with another person following Mike’s 

death?  Why did Denise, an alleged coconspirator, essentially hand herself over to 

the police by turning her coconspirator Brian in for kidnapping?  In short, 

everything that happened in the eighteen years between the murder and Denise’s 

arrest suggests that there never was a conspiracy. 

What we do know, however, is that Brian has long been obsessed with 
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Denise. T.289.  Indeed, when asked if Denise was there with him when he 

murdered Mike, Brian replied, “She was in my head.  Behind me.” T.289.  In other 

words, Brian obviously believed that Denise was with him in spirit.  And that is 

exactly how he described Denise’s alleged participation in the plan.  His 

description consists of nothing more than his own belief, his own opinion, that 

Denise agreed with him and joined with him in the plan.  And it left many other 

questions unanswered.  That is simply not enough to sustain a conspiracy 

conviction under Florida law.  

B.  There is no evidence the defendant intended to take part in the 
 alleged plan to commit the crime. 
 

But even if these vague and uncorroborated characterizations of the alleged 

understanding between Brian and Denise could qualify as “substantial evidence” of 

an “agreement” to commit a crime, the conspiracy charge still fails because there is 

no evidence that Denise intended to play any role in the commission of the crime.  

Stated simply, there is no direct or circumstantial evidence that Denise intended to 

take part in the murder Brian was about to commit.  

To sustain a conviction for conspiracy, there must be some evidence to show 

that the alleged conspirator agreed to do something to help or at least to support the 

perpetrator in the commission of the crime. See Ashenoff, 391 So. 2d at 291 (noting 

that “a conspiracy may not be inferred from aiding and abetting alone”).  This 

point is illustrated most clearly by Justice Alito’s statement in Ocasio v. United 
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States, 136 S. Ct. 1423, 1429-30 (2016), that a conspiracy can be proven “if [the] 

conspirators have a plan which calls for some conspirators to perpetrate the crime 

and others to provide support.”  Likewise, Justice Kennedy explained in Salinas v. 

United States, 522 U.S. 52, 63-64 (1997), that “the partners in the criminal plan 

must agree to pursue the same criminal object and may divide up the work, yet 

each is responsible for the acts of each other.”  

But in this case, there was no agreement to “divide up the work.”  All the 

work necessary to commit the homicide—every bit of it—was to be done by Brian 

Winchester.  There is no evidence that Denise planned to take any part in the 

commission of the homicide.  Nor could it be said on this evidence that she agreed 

to “provide support” for Brian in the commission of the crime.   

It is true that Florida law does not require the commission of an overt act to 

prove a conspiracy.  But the law does require proof that the alleged conspirator 

agreed to do something in furtherance of the crime.  Indeed, the essence of the 

crime of conspiracy is an agreement by two or more persons to commit a crime. 

See Baxter, 586 So. 2d at 1199; Ramirez, 371 So. 2d at 1065.  Without an 

agreement to do something or to take part in some way in the commission of that 

crime, there can be no conspiracy. 

In sum, the opinions and characterizations offered by Brian Winchester are 

not enough to prove an agreement and, even if they had been sufficient, they do not 
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show that Denise agreed to play any part in the commission of the crime.  Because 

these elements go to the very essence of the crime of conspiracy, the defendant’s 

conviction is invalid both as a matter of state law and as a matter of federal 

constitutional law. See Jackson, 443 U.S. 307.  It follows that her conviction for 

conspiracy to commit murder must be vacated and a judgment of acquittal entered. 

III. The trial court erred in denying the defendant’s motion for a new trial.  

Failing a reversal of the defendant’s convictions for insufficient evidence, 

this Court should order a new trial.  Several errors, which had the effect of 

encouraging the jury to find the defendant guilty based on her perceived 

unlikeability rather than based on the evidence, infected the fairness of the 

proceeding.  Each of these errors, standing alone, warrants reversal.  Taken 

together, they paint a picture—corroborated by an affidavit after the verdict—of 

how this jury, despite the slim evidence, could have voted to convict. 

A. The trial court erred in failing to grant a new trial based on the 
admission of irrelevant and unduly prejudicial photographs. 
 

Standard of Review.  The admission or exclusion of evidence is reviewed for 

an abuse of discretion. See Veach v. State, 254 So. 3d 624, 627 (Fla. 1st DCA 

2018). 

 Merits.  Over objection, the State offered in evidence several photographs of 

Denise Williams and Brian Winchester’s wife Kathy while the two women were in 

bed together, both naked from the waist up. R.970-71,982-83.  The photos were 
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taken by Brian Winchester. T.316.  Brian was not participating in the activity 

between the two women but, in one photo, he can be seen in the mirror. R.982-83.   

 These photos were offered in evidence for the ostensible purpose of 

establishing that Brian Winchester was, in fact, having an affair with the defendant 

prior to the murder. T.317,321.  Defense counsel objected on the ground that the 

photos were irrelevant, T.317, but the trial court overruled the objection, admitted 

the photos in evidence, and allowed the prosecutor to publish them, individually, to 

the jury. T.322.  This was an abuse of discretion. 

  “Relevant evidence” is defined in section 90.401, Florida Statutes, as 

“evidence tending to prove or disprove a material fact.”  To be admissible, relevant 

evidence must also meet the test set out in section 90.403, Florida Statutes.  As 

provided in that statute, “[r]elevant evidence is inadmissible if its probative value 

is substantially outweighed by the danger of unfair prejudice, confusion of issues, 

misleading the jury, or needless presentation of cumulative evidence.”   

 The explicit photos at issue here did not “tend to prove” the fact for which 

they were offered and thus do not meet the test of logical relevance in section 

90.401.  A photo of two women in bed in a sexual situation, taken by the husband 

of one of the women, in no way tends to prove that the other woman was having a 

secret affair with the husband.  There is no connection at all.   

Nor do these photos meet the test of admissibility in section 90.403.  Even if 
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it could be said that the photos have some probative value, whatever minimal value 

might exist was greatly outweighed by the prejudicial effect the photographs had 

on the jury.  All that was achieved by their admission was to attack the defendant’s 

character by portraying her as a promiscuous person in the eyes of the jury.  The 

implication was that she was immoral, not someone like them but someone who 

was completely unrelatable.  The point was to suggest that if Denise could engage 

in this type of graphic behavior, then she was capable of anything—including 

murder.  And that is precisely the reason the photographs should have been 

excluded under section 90.403. 

The harm, as we will address below, is obvious.  Evidence that came to light 

after the trial proves that the jury ultimately convicted the defendant based on an 

unfavorable opinion of her character. R.1073-74,1091.  The erroneous admission 

of these photographs clearly hastened that view. See State v. DiGuilio, 491 So. 2d 

1129, 1135 (Fla. 1986) (emphasizing that it is the State’s burden to show “no 

reasonable possibility” that the error contributed to the verdict).  

B. The trial court erred in failing to grant a new trial based on the 
prosecutor’s improper and prejudicial comments regarding the 
defendant’s appearance and demeanor in the courtroom. 

 
Standard of Review.  This issue was raised in the trial court in the 

defendant’s amended motion for new trial. R.1095,1190-92.  The trial judge agreed 

that the comments at issue were improper but denied relief on the ground that the 
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issue had not been preserved by an objection during the closing argument. R.1202-

06.  Whether an unpreserved claim qualifies as a fundamental error is an issue that 

is reviewed de novo. See Charles v. State, 253 So. 3d 1230 (Fla. 1st DCA 2018). 

 Merits.  In his closing argument, the prosecutor implored the jurors to 

consider the fact that the defendant showed no emotion while Brian Winchester 

was describing the murder of her husband. T.773.  The State made the following 

observations about the defendant’s facial expressions and demeanor as she sat in 

the courtroom: 

 Ladies and gentlemen, as I said, I was thanking you for the way 
that you pay attention.  Not only to the evidence presented, but the 
things that happened in this courtroom.  Think back three days ago.  
Brian Winchester is on the stand describing how he shot his best 
friend.  How he circled around the stump.  Approached, three feet 
away, shot him in the face.  Everybody in this entire room was moved 
by that and the sheer horror of that situation, except for one person. 
 
 That one person sat here and listened to Brian Winchester 
describe how she had – how he had shot and killed her husband – the 
man she supposedly loved and cherished – absolute stoned face. [sic]  
Didn’t bat an eye.  Didn’t shed a tear.  Use your life skills, your 
experience, your education.  How does that apply in all of this? 
 

T.773.  Through this commentary, the prosecutor invited the jury to find the 

defendant guilty of murder “[n]ot only [on] the evidence presented,” but also on 

her failure to display what he believed was the proper courtroom response to the 

“sheer horror” of her husband’s murder. T.773.3     

                                                            
3 Post-trial, the trial court suggested that defense counsel had invited these 
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 This was improper.  As Florida courts have consistently held, the demeanor 

of a non-testifying defendant is not evidence and is therefore not a proper subject 

of comment or argument. See Pope v. Wainwright, 496 So. 2d 798, 802 (Fla. 1986) 

(holding that “comments on a defendant’s demeanor off the witness stand are 

clearly improper”); see also Rodriguez v. State, 609 So. 2d 493, 500-01 (Fla. 1992) 

(“The defendant’s demeanor off the witness stand is not a proper subject for 

argument . . . .”); Baldez v. State, 679 So. 2d 825 (Fla. 4th DCA 2012) (reversing 

the defendant’s conviction on the ground that the prosecutor had improperly 

commented on the defendant’s demeanor in court); Parker v. State, 641 So. 2d 483 

(Fla. 5th DCA 1994) (acknowledging the principle and distinguishing the case only 

because it involved the defendant’s demeanor while testifying as a witness).   

There are good reasons for this rule.  As one federal appellate court has 

explained, such comments are improper because they invite the jury to convict the 

defendant based on bad character, rather than the evidence, and force a defendant 

to relinquish her right against self-incrimination to rebut the State’s assertion. See 

United States v. Schuler, 813 F. 2d 978 (9th Cir. 1987); see also United States v. 

                                                                                                                                                                                                

comments by telling the jurors, during his own portion of the closing argument, 
that the case was not about the defendant’s demeanor or whether they found her 
likeable. R.1263.  To the extent the State plans to pursue that flimsy analysis on 
appeal, this Court can easily dispose of it.  This case wasn’t about whether the 
defendant is likeable; indeed, that’s the whole problem with the prosecutor’s 
remarks.  Defense counsel’s accurate and wholly appropriate remarks in no way 
invited the prosecutor to inaccurately and improperly tell the jurors to disregard the 
evidence and consider her demeanor.  
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Wright, 489 F. 2d 1181 (D.C. Cir. 1973) (holding that it was improper to consider 

the courtroom demeanor of a non-testifying defendant because it interjected an 

aspect of the defendant’s character when character was not properly placed in 

issue); United States v. Pearson, 746 F. 2d 787 (11th Cir. 1984) (reversing a 

conviction on the ground that the prosecutor’s comments about the defendant’s 

demeanor in court interjected facts that were not in evidence and violated the 

defendant’s Fifth Amendment rights); United States v. Carroll, 678 F.2d 1208 (4th 

Cir. 1982) (reversing a conviction because comments about the non-testifying 

defendant’s courtroom demeanor violated the defendant’s Fifth Amendment right 

to remain silent and not to be convicted except on the evidence presented). 

An impropriety of this magnitude rises to the level of fundamental error. See 

Calloway v. State, 210 So. 3d 1160, 1191 (Fla. 2017) (explaining that a 

fundamental error is one that “reaches down into the validity of the trial itself”).  

The defendant acknowledges that she did not object to the prosecutor’s comments 

during the closing argument.  However, under the circumstances, “neither rebuke 

nor retraction” would have been sufficient to destroy the effect these comments 

had on the jury. Robinson v. State, 520 So. 2d 1, 7 (Fla. 1988); see also Pacifico v. 

State, 642 So. 2d 1178, 1184 (Fla. 1st DCA 1994).   

 The problem here is that the prosecutor’s statements were not just offhand 

remarks, unrelated to the events unfolding during the trial.  Rather, they were 
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improper comments about something the jurors all saw for themselves.  It would 

surely have done no good to tell the jurors to ignore their own observations.  The 

die was cast as soon as the statements were made, and further discussion of the 

issue would only have made matters worse. See State v. Adames, 975 A.2d 1023 

(N.J. Super. Ct. App. Div. 2009) (reversing a conviction, even though the 

defendant did not object, based on the prosecutor’s improper comments about the 

defendant’s demeanor and conduct during trial).  This is exactly the type of 

situation where a curative instruction would have been wholly ineffective because 

it would simply have exacerbated, rather than alleviated, the harm. See, e.g., 

Johnson v. State, 177 So. 3d 1005, 1008 (Fla. 1st DCA 2005).    

 Most importantly, as addressed below, we know the prosecutor’s improper 

comments worked.  Following the trial, two jurors independently admitted that—

just as the prosecutor told them to do—they considered the defendant’s demeanor 

and “lack of emotion” as a reason to find her guilty.  What could more clearly 

undermine the fairness and validity of the trial than that?   

C. The trial court erred in failing to grant a new trial based on 
demonstrated juror misconduct.      

 
Standard of Review.  In general, the trial judge has discretion to rule on a 

motion for a new trial based on a claim of juror misconduct.  However, the specific 

issue in this case is whether the trial court erred by concluding that the jury’s 

consideration of the defendant’s demeanor as evidence of her guilt inhered in the 
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verdict. R.1231-33.  This threshold inquiry is a legal question for which the trial 

court is entitled to no deference: either the consideration of matters not in evidence 

inheres in the verdict, or it does not.  The issue is therefore subject to de novo 

review. See Devoney v. State, 717 So. 2d 501, 504 n.3 (Fla. 1998) (acknowledging 

a trial court’s discretion to rule on a motion for new trial, but declining to defer to 

the trial court because the ruling in question – that the juror misconduct inhered in 

the verdict - was based on an “erroneous legal premise”). 

 Merits.  The fact that some of the jurors considered the defendant’s 

“coldness” and “lack of emotion” in determining her guilt first came to light in a 

newspaper article published in the Tallahassee Democrat shortly after the verdict. 

R.1072-73.  The story related a statement by an unidentified male juror that some 

members of the jury had considered the defendant’s demeanor in court in deciding 

whether she was guilty of the crime charged:  

Jurors also noted Denise Williams’ lack of emotion during 
disturbing testimony.  Even as she was accused of helping mastermind 
a plan to murder her high school sweetheart and cashed in on nearly 
$2 million in life insurance, she remained stone faced.  

 
Her demeanor was in stark contrast to that of Winchester who 

broke down in tears as he recounted his heinous crimes.  One of the 
married jurors said she just could not reconcile Denise Williams’ 
coldness.  

 
“How can you not show any emotion?  There should at least be 

a tear,” [the juror] remembered his fellow juror saying.  “There were a 
few that took it to heart and said if you’re supposedly hearing for the 
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first time that your husband was killed, there should be some emotion 
there.”  
 

R.1073-74.  Based on the facts revealed in this article, the defendant filed a motion 

under Florida Rule of Criminal Procedure 3.575 requesting to interview the jurors. 

R.1067. 

 While that motion was pending, another juror gave a statement under oath 

confirming that, as reported in the newspaper, some of the jurors had considered 

the defendant’s demeanor in court in deciding how they would vote: 

As a member of the Williams jury, I felt that some of the jury made 
their decision based on the lack of emotion by Denise Williams. 
 
At one time, the members of the jury were asked why they felt she 
was guilty.  Their answers included the insurance amounts, that she 
showed no emotion, among other reasons. 
 
This may not have changed their decision, but I thought that her lack 
of emotion should not have made any difference in their decision 
making process. 
 
James Karabasz 
Juror #5 
 

R.1091.  As this affidavit reveals, the defendant’s demeanor was not only 

considered as a factor in the jury’s deliberations, it was for some jurors the reason 

for finding her guilty.  

 The trial court, however, denied the defendant’s motion for a jury interview, 

along with her subsequent motion for a new trial on the basis of the juror 
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misconduct. R.1262.  The court found that the jury’s consideration of the 

defendant’s demeanor in court “inhered in the verdict.” R.1231-32.  This was error. 

  “[M]atters that inhere in the verdict are subjective in nature, whereas matters 

that are extrinsic to the verdict are objective.” Devoney, 717 So. 2d at 502.  So, a 

purely subjective issue, such as whether the jury properly understood the evidence, 

is a matter that inheres in the verdict.  But an objective matter, such as whether the 

jury was subjected to an improper influence or whether the jury relied on 

information outside the record, does not inhere in the verdict.  

 In Devoney, the Supreme Court took care to point out that a jury’s 

consideration of facts not in evidence is an objective matter that is extrinsic to the 

verdict and, for that reason, it is different from the type of purely subjective 

matters that can be said to inhere in the verdict. See Devoney, 717 So. 2d at 503.  

This point is directly supported by the Court’s earlier decision in Russ v. State, 95 

So. 2d 594 (Fla. 1957), a case in which the Court squarely held that reliance on 

facts not in evidence is a form of juror misconduct that does not inhere in the 

verdict.  See also Sims v. State, 444 So. 2d 922 (Fla. 1983). 

 By the standard adopted in Devoney and plainly articulated in Russ, then, the 

matter at issue in this case is not one that inheres in the verdict.  As we have 

explained, the courtroom demeanor of a non-testifying defendant is not a matter in 

evidence.  The jury either considered this non-record material—in which case the 
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jury committed misconduct—or it did not.  There is no middle ground, no inquiry 

into the deliberative thought-process required, and nothing subjective about it.  

And as both the affidavit and the newspaper article reveal, it happened here.  

Indeed, the sworn facts in Juror Karabasz’s affidavit, standing alone, are sufficient 

to establish the existence of an impropriety in the jury deliberations. See 

Hollywood Circle Assocs. v. Amato, 604 So. 2d 888 (Fla. 4th DCA 1992) 

(reversing for a new trial based on an affidavit executed by a juror, which stated 

that another juror had relayed personal knowledge about the case during 

deliberations).   

The only question that remains is whether this impropriety warrants a new 

trial.  And Baptist Hospital of Miami v. Mahler, 579 So. 2d 97 (Fla. 1991), 

provides the easy answer.  There, the Supreme Court explained that the moving 

party has the initial burden to show misconduct on the part of a juror.  Once that is 

done—as it was here through the affidavit and the newspaper article—the burden 

shifts to the opposing party to prove there is “no reasonable possibility” the 

misconduct affected the verdict.  Id. at 100 n.1. 

That standard is easily satisfied under our facts.  This is a case in which the 

State was trying a woman who did not pull the trigger as a principal to a murder 

that took place decades ago, based on the testimony of a man who had been 

obsessed with her for years, offered in accordance with a plea deal he struck to 
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avoid charges himself.  Ensuring that the jury confined itself to the evidence 

presented, given the context, was particularly important.  But instead, two jurors 

admitted the defendant’s worst fear: that the jury wanted to convict her, whether 

the evidence supported a guilty verdict or not.        

 Juror Karabasz’s affidavit proves, without more, that the jurors considered 

the defendant’s appearance and demeanor in the courtroom in determining her 

guilt.  Such consideration, as we have shown, was plainly improper; the jury was 

required to confine its deliberations to the evidence presented.  Because the State 

failed to establish that there is “no reasonable possibility” this impropriety 

contributed to the verdict, this Court should order a new trial. 

IV. The trial court erred in denying the defendant’s motion to compel an 
election between the principal and accessory charges. 
 
Standard of Review.  In some circumstances, a trial court retains discretion 

to rule on a motion to compel an election; but, if two counts of an indictment are 

mutually exclusive, the State is required as a matter of law to elect between the 

counts.  Failure to compel an election between two mutually exclusive counts of an 

indictment “constitutes reversible error warranting a new trial.” Pearce v. State, 

196 So. 685, 686 (Fla. 1940); see also Mayers v. State, 171 So. 824 (Fla. 1937); 

Carlton v. State, 145 So. 249 (Fla. 1933).  Because the principal and accessory 

charges here were mutually exclusive as a matter of law, the order denying the 

defendant’s motion to compel an election is reviewed by this Court de novo. See 
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Derrick v. State, 983 So. 2d 443, 450 (Fla. 2008) (reciting the well-worn principle 

that a trial court’s legal rulings are reviewed de novo).     

 Merits.  At the close of the State’s case-in-chief, the defendant moved for an 

order compelling the State to elect between the charges that she acted both as a 

principal and as an accessory to the murder. R.1028-30.  The trial court agreed that 

these two charges were mutually exclusive but concluded that if the jury were to 

convict the defendant of both crimes, the error could be cured later by vacating one 

of the convictions. T.616.  Based on this reasoning, the judge denied the motion to 

compel and allowed the State to present both charges to the jury at the same time. 

T.616. 

 As we explain below, the denial of the motion to compel was reversible 

error.  Under well-established Florida law, the defendant was entitled to an order 

compelling an election between the two charges before they were submitted to the 

jury.  The only proper remedy for a structural error in presenting multiple 

inconsistent charges to the jury, allowing each to build off the other, is to grant a 

new trial.  To hold that the error can be cured by vacating one of the charges after 

the fact, as the trial court did here, defeats the very purpose of the motion to 

compel an election in the first place. 

A.  The charges were mutually exclusive. 

 The main thrust of this argument is not open for debate.  Florida courts have 
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consistently held that a criminal defendant cannot be both a principal and an 

accessory to the same crime.  In the leading case of Staten v. State, 519 So. 2d 622 

(Fla. 1988), the Court concluded that a defendant cannot be convicted of 

participating in the commission of a crime (as a principal) and at the same time 

offering after-the-fact assistance (as an accessory) to those who committed the 

crime:  

We find that being a principal offender of any crime and being an 
accessory after the fact to the same crime are mutually exclusive.  Our 
conclusion is dictated by common sense, the intent and purpose of 
Florida’s accessory after the fact statute, and by the overwhelming 
weight of authority in other states.   
 

Staten, 519 So. 2d at 625.  The court based this conclusion on a simple proposition: 

the accessory statute requires proof that the defendant provided some assistance to 

a principal, which necessarily implies that the accessory and principal cannot be 

the same person.  See § 777.03, Fla. Stat. 

 Florida courts have continued to follow the rule that a defendant cannot be 

both a principal and an accessory in an unbroken line of cases post-dating Staten. 

See Branton v. State, 86 So. 3d 560 (Fla. 2d DCA 2102) (reversing a conviction for 

accessory after-the-fact to the crime of robbery because it could not co-exist with 

the defendant’s conviction for robbery); Bazemore v. State, 79 So. 3d 828, 830 

(Fla. 2d DCA 2012) (“It is well established that a defendant cannot be convicted 

both as a principal to an offense and as an accessory after the fact for the same 
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offense.”); C.W. v. State, 861 So. 2d 1243 (Fla. 2d DCA 2003) (explaining that the 

crime of accessory after-the-fact is mutually exclusive to the crime of being a 

principal); Jackson v. State, 543 So. 2d 416, 417 (Fla. 5th DCA 1989) (“It is 

legally impossible to be both a principal and an accessory to the same crime.”).  

 Because the principal and accessory charges are mutually exclusive, the 

State is not entitled to seek a conviction on both.  Rather, as the Supreme Court 

long ago explained in Tidwell v. State: 

It is the settled rule of this state that where defendants are informed 
against in two inconsistent and repugnant counts and cannot be 
convicted under both of them, it is error to deny a motion timely and 
properly made to require the state to elect upon which of the two 
counts it will stand for conviction.  
 

196 So. 837, 837 (Fla. 1940) (citations omitted); see also Carlton, 145 So. at 249;  

Mayers, 171 So. at 824; Pearce, 196 So. at 686; Williams v. State, 357 So. 2d 740 

(Fla. 4th DCA 1978).  The proper time to make such a motion, as Pearce, Mayers, 

and Carlton demonstrate, is at the close of the State’s evidence.  

Here, following the procedure announced in those cases, the defendant 

moved to compel an election between the principal and accessory charges right 

after the State announced that it had rested its case. T.612.  Thus, the motion was 

timely and, because the charges were mutually exclusive, the trial court was 

required to grant her motion and force the State to choose its preferred charge for 

the jury to consider.   
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B. The only proper remedy is to grant a new trial. 

 The trial court’s ruling on the motion to compel an election was not a matter 

of judgment or discretion.  To the contrary, as demonstrated above, the Florida 

courts have uniformly held that it is reversible error to deny a timely motion to 

compel an election between two mutually exclusive charges.  At that point, the 

only remedy that makes sense is to grant a new trial: the defendant has a right to a 

trial in which only those charges that can stand independently of one another are 

presented to the jury.   

Indeed, the whole purpose of a timely motion to compel is to ensure that 

mutually inconsistent charges are not submitted to the jury.  Once that structural 

error is introduced into the decision-making process, over the objection of the 

defendant, there is no way to unring the bell.  The jury is allowed to consider two 

mutually inconsistent charges, with the evidence for each building off and 

buttressing the other.  This error infects the fairness of the entire proceeding and 

can only be cured by granting a full retrial of all the charges. See Johnson v. State, 

333 So. 2d 505 (Fla. 1st DCA 1976) (ordering a new trial on all three counts based 

on the trial court’s failure to grant a timely motion to compel an election between 

two mutually inconsistent charges); see also State v. Montoya, 910 P. 2d 441, 444 

(Utah Ct. App.) (“[A]llowing the prosecution to present such conflicting theories 

of fact to the jury would place unacceptable burdens on the defense and would 
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offend our notions of fairness and due process.”). 

In all the cases we have cited, the courts have applied what appears to be a 

per se reversible error standard to the erroneous denial of a motion to compel an 

election. See Tidwell, 196 So. at 838; Pearce, 196 So. at 686; Mayers, 171 So. at 

824; Carlton, 145 So. at 249.  The opinion in Mayers contains a typical statement 

of the rule: 

If . . . the counts of the indictment are such that under the 
evidence adduced the defendant cannot be convicted on more than one 
of such counts, then to deny a motion when properly and timely made 
to require the state to elect as to the count of the indictment upon 
which it will proceed with the prosecution constitutes reversible error 
warranting a new trial.  

 
171 So. at 824 (emphasis added).  

Given this statement, it seems unlikely that the submission of mutually 

exclusive charges to the jury at the same time could ever be excused as harmless.  

But even if such an analysis were required, the error here was clearly prejudicial.   

Although the trial judge ultimately vacated the accessory charge, it did not 

do so before the State was allowed to argue to the jury that the defendant was 

guilty of that charge.  In other words, the State was permitted to present argument 

to the jury about a charge that should not have been before the jury for its 

consideration in the first place.  In effect, then, the State got to attack the character 

of the defendant by stating that she was guilty of a collateral crime that was not a 

legitimate part of the case. 
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And it is clear from the record that the prosecutor did, in fact, use the 

evidence relating to the accessory charge to shore up his argument that the 

defendant was guilty of the other two offenses. T.721.  He actually began his 

summation with the accessory charge because he believed that it helped to explain 

the murder and conspiracy charges. T.721.  As he told the jury, explaining the 

elements for the accessory charge, “I’m going to start off on the back side [with the 

accessory] because I think it puts everything in a little bit more perspective.” 

T.721.   

This proves the harm: the trial judge’s decision to allow the prosecutor to 

argue guilt on both the principal and accessory charges at the same time deprived 

the defendant of her right to a fair trial on all the charges.  And that is the very 

right the law seeks to protect by requiring the prosecution to elect between 

mutually exclusive charges.  A new trial is warranted.  

V. The sentence imposed by the trial court violates the defendant’s 
constitutional right to equal protection under the law. 
 
Standard of Review.  Constitutional challenges are reviewed de novo. See 

Jackson v. State, 191 So. 3d 423, 426 (Fla. 2016). 

Merits.  The life sentence imposed on the defendant, Denise Williams, was 

grossly disproportionate to the treatment accorded to Brian Winchester, the 

perpetrator of the crime, who was granted immunity.  Because a sentence of life 

without parole violates the defendant’s rights under the Equal Protection Clause of 
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the Fourteenth Amendment, based on the circumstances of this case, this Court 

should declare the mandatory minimum sentencing provision of section 

775.082(1), Florida Statutes, unconstitutional as applied and remand the case to the 

trial court for resentencing. 

 A criminal sentence violates the Equal Protection Clause if it reflects a 

disparate treatment of similarly situated defendants lacking any rational basis. See 

United States v. Pierce, 409 F.3d 228, 234 (4th Cir. 2005); United States v. 

Roberts, 915 F.2d 889, 891 (4th Cir. 1990); Peters v. State, 128 So. 3d 832, 853 

(Fla. 4th DCA 2013).  There is no “rational basis” to impose a life sentence against 

Denise Williams as a principal to a homicide committed by Brian Winchester, 

given the fact that the State has decided to relieve Mr. Winchester himself of all 

legal responsibility for the homicide.    

 We ask the Court to take just a moment to consider what happened here.  

The State set an admitted murderer free by granting him immunity and then relied 

on his testimony to convict an entirely passive accomplice so that she could be sent 

to prison for life without parole.  It is surely an understatement to say that this was 

a miscarriage of justice.  It was a result that should not be tolerated in any 

American court.   

 If the sentence were to be upheld in this case, one might ask how it could be 

explained to a layperson who wants to believe in the concept of equal justice under 
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the law.  And if the result cannot be explained without twisting the concepts of 

immunity and mandatory minimum sentencing beyond recognition, then perhaps 

the sentence should not be upheld.  This Court has the power to correct the 

injustice in the sentence imposed, and we ask the Court to do just that by 

remanding for the imposition of a sentence that properly reflects the defendant’s 

degree of culpability for the offense. 

CONCLUSION 
 

The evidence in this case was not sufficient to support the defendant’s 

convictions for first-degree murder and conspiracy to commit murder, and thus this 

Court should vacate those convictions and enter a judgment of acquittal.  

Alternatively, if the Court concludes that the evidence was sufficient to sustain 

either or both of these charges, it must, nonetheless, reverse and remand for a new 

trial on one or more of the grounds set out in the remaining parts of this brief. 
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