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PRELIMINARY STATEMENT 

 Appellant Denise Williams was the defendant in the trial court. This brief will 

refer to Appellant as such, Defendant, or by name. Appellee, the State of Florida, 

was the prosecution below. The brief will refer to Appellee as such or as the State. 

 The record on appeal is cited as “R” followed by the page number. The trial 

transcript is cited as “T” followed by the page number.1 Appellant’s initial brief is 

cited as “IB” followed by the page number. 

 
  

                                                      
1 References will be to the “corrected” trial transcript consisting of 861 pages. 
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STATEMENT OF THE CASE AND FACTS 

 The State does not accept Appellant’s statement of the case and facts because 

it is unduly argumentative. Therefore, the State sets forth the following statement of 

the case and facts. 

Overview 

 This case concerns Appellant’s convictions for first-degree murder and 

conspiracy to commit murder in connection with the December 2000 death of her 

husband, Mike Williams (“Mike.”)2 (R. 1105). The thrust of the State’s allegation 

was that Brian Winchester (“Winchester”) and Appellant engaged in an extramarital 

affair and plotted to murder Mike so that they could finally be together and collect 

the money from his life insurance policies. (T. 43-48). Winchester admitted to 

murdering Mike but implicated Appellant as a principal to that murder.  

Historical Context 

 Mike met Appellant, Winchester, and Kathy Thomas3 (“Thomas”) in high 

school. (T. 199-200). Mike and Appellant dated through high school an college 

while Winchester and Thomas dated. (T. 200). Both couples got married and had 

                                                      
2 The State will refer to the victim by his full name to avoid confusion with his 

mother and brother, who also testified, and because other witnesses referred to him 

by first name.  

 
3 Kathy Thomas would eventually marry Winchester, but later divorced him and 

remarried. Throughout this brief the State will refer to her by her current last name, 

Thomas.  
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children approximately the same age. (T. 200). Both couples went out to bars and 

concerts together and on one occasion in particular, “talk[ed] about sex a lot.” (T. 

201). Appellant and Winchester became attracted to each other and began an affair 

on October 13, 1997. (T. 202). During that affair, Appellant and Winchester 

regularly had sex and went on trips together. (T. 203-04).  

 Winchester worked for an insurance agency and sold Mike two life insurance 

policies. (T. 207). In 1993 or 1994, Winchester sold Mike a $250,000 life insurance 

policy and approximately six months to a year before the murder, Winchester sold 

Mike another policy for $1 million. (T. 208-09). Winchester also knew that Mike 

had a third life insurance policy from another company for $500,000. (T. 210). Mike 

planned to let the $500,000 policy lapse and replace it with the $1 million policy. 

(T. 210). The affair continued and the more Appellant and Winchester spent time 

together, the more they considered their options and ways to be together. (T. 211-

12).  

The Conspiracy and Planning 

 According to Winchester, “over the year and a half, year prior to Mike’s death 

we discussed several options and alternative ways that we could be together.” (T. 

212). Appellant did not want to get a divorce, in part, because she did not want to 

share custody of the daughter she and Mike had. (T. 212, 214). One of the ideas 

Appellant and Winchester discussed was to kill Mike at his office and make it look 
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like a burglary gone wrong, but they decided against it because it would trigger an 

investigation. (T. 213). Another idea involved Appellant, Winchester, Mike, and 

Thomas going boating together and killing Mike and Thomas to make it look like a 

boating accident. (T. 213). Winchester did not want to kill Thomas, so they did not 

pursue that idea. (T. 213-14). 

 The third and final idea Appellant and Winchester discussed was for 

Winchester and Mike to go on a hunting trip and for Winchester to kill Mike and 

make it look like he drowned in an accident. (T. 214). According to Winchester, he 

and Appellant liked that idea. (T. 214). As Winchester explained, “[b]etter to be a 

rich widow than a poor divorcee.” (T. 214).  

 Winchester explained that they had a narrow window of opportunity to 

commit the murder. It had to occur during duck hunting season and it had to be 

somewhere with deep enough water to make it look like Mike drowned. (T. 215). 

Those limitations ruled out the local lakes in Tallahassee, but Lake Seminole was 

deep enough. (T. 215). Another restriction on their window of opportunity was the 

$500,000 life insurance policy. According to Winchester: 

There were a lot of things that were kind of pressuring us for this to 

happen when it did. One was, Mike had intended for that policy, the 

$500,000 policy to lapse. He was not intending to continue it. And, so, 

behind his back, Denise paid one more -- I can't remember if it was 

quarterly or semiannual premium. But we kept it going one more 

premium period. And we knew we weren't going to be able to keep it 

going perpetually. That he would eventually see, hey, this money is 
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going out of the checking account for that policy that I didn't want 

anymore. 

 

(T. 215-16).  

 December 16, 2000 was Appellant’s and Mike’s wedding anniversary. (T. 

217). Mike was unhappy with the marriage and the fact that Appellant was not 

having sex with him. (T. 216). Mike planned a trip to Apalachicola and expected it 

to be “their starting over date.” (T. 217). However, Appellant did not want to go on 

the anniversary trip. (T. 217).  

 Winchester confirmed that he and Appellant decided to go forward with the 

plan to kill Mike during a hunting trip and make it look like an accident. Winchester 

described the plan, the time constraints, and Appellant’s role. 

[PROSECUTOR]: Okay. So was a plan made, did y'all take steps to kill 

Mike? 

 

[WINCHESTER]: Yes, sir. So, you know, we decided that that [killing 

Mike during a hunting trip] was the plan that we were going to go with. 

 

[PROSECUTOR]: Well, let me ask you a question. You earlier talked 

about time of the essences because of duck season. Why is it important 

for the duck season aspect of this? 

 

[WINCHESTER]: Well, because that was the plan, was he and I to be 

on a duck hunting trip together and to go to Lake Seminole. So duck 

season only lasted from Thanksgiving until the end of January. It may 

have even been shorter back in those days. But it was a short time frame 

that the season was in. 

 

And then within that season, you know, we couldn't necessarily go 

every single day. You had to -- in some places you can only hunt on 

Wednesdays and on the weekend, Saturday, Sunday. But -- so we knew 
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our window of opportunity was closing, basically. So it was decided 

that that was the plan we were going to go with. 

 

And we -- there were several things involved. Denise really didn't have 

to do a whole lot, other than come up with an alibi for herself and make 

sure that Mike went. I had to do, you know, more, obviously. But it was 

decided that Mike and I would go on this trip. I had to -- you know, I 

wanted to make sure he was going to show up. 

 

(T. 217-18).  

The night before the murder was originally supposed to occur, about one week 

prior, Appellant told Mike that she did not want him to go on the trip with 

Winchester, so Mike cancelled the trip. (T. 219-20). Appellant and Winchester later 

met several times during that week to discuss their intentions, and Appellant 

reaffirmed her commitment to the plan to kill Mike during a hunting trip. (T. 222). 

According to Winchester, “we decided that -- that this is what we were going to do. 

We're not going to back out at the last minute.” (T. 222). 

Appellant and Winchester discussed plans to get Thomas to drink too much 

alcohol the night before so she would sleep in, giving Winchester time to commit 

the murder and come home to make it look like he overslept for a hunting trip with 

his father-in-law. (T. 223-24). Appellant and Winchester also discussed giving 

Thomas medication to keep her from waking up too early. (T. 224).  

The Murder, Search for Mike, and Insurance Claims 

 On December 16, 2000, Winchester met Mike at a gas station on Thomasville 

Road near I-10 and told him they were going to a “secret spot” for hunting and that 
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they needed to bring waders. (T. 224-25). They rode separately to Lake Seminole. 

(T. 225). Winchester told Mike to put his waders on as they were launching the boat 

because they did not have much time. (T. 225-26). Winchester intended to push Mike 

into the water with the waders on, believing that they would fill with water and pull 

him to the bottom of the lake. (T. 225-26).  

 Winchester and Mike rode out to an area of the lake Winchester knew was 

deep and pushed Mike into the water. (T. 227). Mike removed the waders and swam 

over to a stump sticking out of the water. Winchester loaded his gun, navigated his 

boat to Mike, who was panicking, and shot him in the head. (T. 228).  

 Once Winchester dragged Mike’s body to another landing, he pushed Mike’s 

boat back into the water to make it look like he drowned or disappeared. (T. 229). 

Winchester placed Mike’s body in the back of his vehicle and sped back to 

Tallahassee but did not make it in time to meet his father-in-law to establish his alibi. 

(T. 231). Winchester decided to go home and make it look like he overslept and 

called his father-in-law from the home phone. (T. 231). Winchester buried Mike in 

the lake bed of Carr Lake and cleaned out the back of his vehicle. (T. 234-36).  

The Aftermath 

 Winchester’s father later contacted him that day to let him know Mike went 

missing. (T. 237). Winchester and his father joined a search team at Lake Seminole 

to search for Mike, but Winchester’s plan was to monitor their efforts. (T. 237-40). 
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The search teams found Mike’s truck and boat trailer at a boat launch on the lake. 

They also found his boat on the shore nearby. (T. 72, 88). However, Mike was never 

found. (T. 73). Various agencies and search and rescue teams continued to search 

for Mike even in February 2001. (T. 87-88; R. 830).  On January 4, 2001, nineteen 

days after Mike’s disappearance, Appellant filed claims for the life insurance money. 

(R. 63, 65). On June 29, 2001, Appellant petitioned for a death certificate, which she 

obtained on July 29, 2001. (R. 822-58).  

 Appellant and Winchester agreed, prior to any law enforcement involvement, 

not to say anything. “[T]he word that we put on it was we had an agreement that she 

would never say anything about me and I would never say anything about her. 

Because we knew or we felt like that as long as neither one of us talked that nobody 

would ever, you know, find out what happened. So we called it our agreement, 

basically.” (T. 246). Appellant and Winchester reaffirmed that agreement years later. 

(T. 254).  

 Approximately three years after Mike’s dissapearance, Winchester 

interviewed with the Florida Department of Law Enforcement (“FDLE”). (T. 245). 

Based on that interview, Winchester believed law enforcement suspected him and 

Appellant were involved in Mike’s disappearance. (T. 245).  

 According to Winchester, the next step in the plan was for him and Appellant 

to be together, “[b]ut it couldn’t be right off because that would look bad. So Kathy 
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and I ended up staying together.” (T. 248). Winchester’s marriage deteriorated, 

resulting in a separation and ultimately, a divorce. (T. 248-49). Winchester’s 

relationship with Appellant deteriorated when Appellant caught him having sex with 

another woman. (T. 249-50). Appellant then pursued a relationship with another man 

named Charles Bunker (“Bunker”). (T. 250).  

 After Appellant’s and Bunker’s relationship eneded and after Winchester’s 

reconciliation efforts with Thomas failed, Appellant and Winchester started to date 

publicly and married in 2005. (T. 253). Appellant’s and Winchester’s marriage 

deteriorated, which resulted in a separation in 2012, Appellant’s filing for divorce, 

and Winchester’s arrest for kidnapping Appellant on August 5, 2016. (T. 255, 271-

76).  

 While incarcerated, Winchester made a proffer agreement with the State. (T. 

269-71, 311-12). In exchange for Winchester’s cooperation in finding Mike’s body 

and telling the State what happened to him, the State agreed not to seek a life 

sentence in the kidnapping case and granted Winchester use and derivative use 

immunity in the murder case. (T. 269-70, 311). One of the conditions of the proffer 

agreement was that Winchester had to tell the truth or the agreement was null and 

void. (T. 311). At Appellant’s trial, Winchester implicated Appellant as a principal 

to Mike’s murder. (T. 198-340). 
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 The jury found Appellant guilty of first-degree murder, conspiracy to commit 

first-degree murder, and accessory after the fact to first-degree murder. (T. 792; R. 

1046-47). The trial court dismissed the accessory charge and sentenced Appellant 

on the remaining counts to mandatory life imprisonment. (R. 1105-14, 1214-15).  
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SUMMARY OF ARGUMENT 

ISSUE I: 

The trial court properly denied Appellant’s motion for judgment of acquittal 

on the first-degree murder count. The conviction must stand because the evidence, 

viewed in the light most favorable to the State, established that Appellant counseled, 

encouraged, incited and/ or caused Brian Winchester to commit the murder of her 

husband. Though the law does not require a defendant to commit an act to be guilty 

as a principle, Appellant committed such an act when she secretly renewed Mike’s 

$500,000 life insurance policy to extend the window of opportunity to kill him. 

Finally, evidence of Appellant’s intent for Winchester to commit murder was 

bountiful and unmistakable. For instance, she secretly paid to keep a $500,000 policy 

from lapsing—a policy she was the sole beneficiary of. That cannot be explained by 

anything other than Appellant’s intent for Winchester to murder Mike. Therefore, 

this Court should affirm.  

ISSUE II: 

 The trial court properly denied the motion for judgment of acquittal on the 

conspiracy count. As an initial matter, Appellant waived the argument that there was 

no conspiracy prior to December 9, 2000 by arguing at trial that Appellant renounced 

the conspiracy. That argument necessarily acknowledged the existence of a 

conspiracy. Appellant cannot now argue on appeal that there was no agreement prior 
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to December 9, 2000. In any event, in the light most favorable to the State, 

Winchester’s testimony clearly established an agreement to kill Mike prior to 

December 9, 2000 and Appellant’s reaffirmance of that agreement after December 

9, 2000. Additionally, Appellant’s intent for the crime to be committed is 

unmistakable. She secretly paid to keep a $500,000 life insurance policy from 

lapsing, knowing that Mike wanted to let it lapse; she participated in the 

conversations about establishing alibis and Winchester drugging Thomas to keep her 

from waking up too early; and she ensured, pursuant to the agreement, that Mike 

showed up for the hunting trip. Therefore, this Court should affirm.  

ISSUE III: 

The trial court properly admitted the photographs in State’s composite exhibit 

17. First, Appellant abandoned her objections to the photographs in Exhibit 17A-M 

when defense counsel stated that his initial objection to those photographs was 

“foolish.” As to the remaining photographs (Exhibit 17N-T), the trial court excluded 

all but three of them and the defense made the remaining photos relevant by 

suggesting during Winchester’s cross-examination that he was untruthful about 

having an affair with Appellant and that there were no witnesses to it. Appellant’s 

contention that the photographs were unduly prejudicial because they portrayed 

Appellant as “promiscuous,” “immoral,” and “unrelatable” lacks merit because they 

were highly relevant and did not demonstrate those three things any more than the 
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State’s theory of the case: that Appellant was having an affair and plotted to murder 

her husband. 

The trial court correctly denied the motion for new trial based on allegations 

that the State improperly commented on Appellant’s demeanor during closing 

arguments. First, the State’s comments were an invited and direct response to 

defense counsel’s closing argument, where he directly placed Appellant’s courtroom 

behavior before the jury. Alternatively, any error is not fundamental because 

Appellant cannot demonstrate that a verdict of guilty could not have been obtained 

without the assistance of the alleged error.  

The trial court properly denied Appellant’s motion to interview jurors because 

consideration of her courtroom demeanor either relates to the mental thought 

processes of jurors or is an example of misunderstanding or ignoring instructions. 

Under either theory, the matter inhered in the verdict and judicial inquiry was 

impermissible. Therefore, this Court should affirm.  

ISSUE IV: 

While a defendant cannot be convicted of being a principal and accessory after 

the fact to the same crime, the State may pursue alternative theories to the jury. The 

trial court remedied the dual convictions in this case by dismissing the assessor after 

the fact charge. The well-established remedy for dual convictions for being a 

principal and accessory after the fact to the same crime, particularly in murder cases, 
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is to remand with instructions to the trial court to vacate the accessory charge, which 

is exactly what the trial court did in this case. Therefore, this Court should affirm.  

ISSUE V: 

Appellant’s life sentence does not violate equal protection principles. First, 

Appellant is not entitled to proportionality-between-co-defendants review because 

this is not a death penalty case. The law is well-established that in non-death penalty 

cases, courts do not compare one defendant’s sentence to another. Instead, 

proportionality in non-death penalty cases is limited to determining whether the 

sentence is grossly disproportionate to the crime charged, not the specific facts of 

the case. A life sentence is not grossly disproportionate to the crime of first-degree 

murder. Alternatively, even if comparative review was appropriate, Appellant and 

Winchester are not similarly situated because Winchester cooperated with 

authorities while Appellant did not.  
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ARGUMENT 

ISSUE I: WHETHER THE TRIAL COURT PROPERLY DENIED 

APPELLANT’S MOTION FOR JUDGMENT OF ACQUITTAL ON THE FIRST-

DEGREE MURDER CHARGE. 

A. Standard of Review 

The denial of a motion for judgment of acquittal is reviewed de novo. Dunn 

v. State, 206 So. 3d 802, 804 (Fla. 1st DCA 2016). A judgment of acquittal is 

improper when the State presents competent evidence of every element of the crime. 

Id. Under this standard, courts must view the evidence in the light most favorable to 

the State. Id. 

B. Law and Argument 

Appellant contends that the trial court erroneously denied her motion for 

judgment of acquittal because the evidence failed to demonstrate that she was a 

principal to first-degree murder. Appellant’s argument consists of three assertions: 

(1) she did not commit an act in furtherance of the crime; (2) none of her statements 

amount to a “verbal act”; and (3) none of the evidence demonstrated her intent to 

participate in the offense. Appellant is incorrect because the evidence demonstrated 

that she incited, caused, or encouraged Winchester to murder Mike Williams. Even 

if an act was required, Winchester’s testimony established that Appellant secretly 

renewed the $500,000 life insurance policy to extend the window of opportunity to 

commit the murder, and that Appellant’s role in the plan was to make sure Mike 

showed up for the hunting trip. 
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Legal Framework 

Count three of the indictment charged Appellant with first-degree murder as 

a principal. (R. 29). A principal is any person who “commits any criminal offense 

against the state, whether felony or misdemeanor, or aids, abets, counsels, hires, or 

otherwise procures such offense to be committed….” § 777.011, Fla. Stat. (emphasis 

added). A threshold inquiry, though not dispositive in this case, is whether a 

conviction for being a principal to a crime requires an act. Appellant cites a handful 

of cases that require “some act” that assists the actual perpetrator. See Banks v. State, 

790 So. 2d 1094, 1098 n. 2 (Fla. 2001); Staten v. State, 519 So. 2d 622, 624 (Fla. 

1988); Watkins v. State, 826 So. 2d 471, 474 (Fla. 1st DCA 2002).  

Other cases from this Court and the Florida Supreme Court require either an 

act or words that encourage, cause, incite, or counsel the commission of a crime. See 

Garzon v. State, 980 So. 2d 1038, 1041 (Fla. 2008) (“[i]f the law of principals 

applied, the jury could in fact convict Garzon based on Balthazar’s actions, provided 

Garzon had a conscious intent that the criminal acts be done and that Garzon did or 

said something to aid or encourage those acts.”) (emphasis added); T.B. v. State, 732 

So. 2d 1163, 1164 (Fla. 1st DCA 1999) (“[s]uch assistance [for being a principal] 

can consist of ‘doing or saying something that caused, encouraged, assisted or 

incited the perpetrators to actually commit the crime.’”) (emphasis added) (quoting 

C.P.P v. State, 479 So. 2d 858, 859 (Fla. 1st DCA 1985)); Fla. Std. Jury Inst. (Crim.) 
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3.5(a) (a defendant is guilty as a principal if he or she intended that the criminal act 

be done and “did some act or said some word which was intended to and which did 

incite, cause, encourage, assist, or advise the other person or persons….”)  

Permitting a principal conviction based on words is consistent with the 

statute’s use of the term “counsels,” as one counsels through words, not actions. The 

trial court instructed the jury on principal liability as follows: 

If the defendant helped another person or persons commit the crime of 

first -degree murder, the defendant is a principal and must be treated as 

if she had done all the things the other person or persons did if: 

 

1. The defendant had a conscious intent that the criminal act be done. 

 

2. The defendant did some act or said some word which was intended 

to and which did incite, cause, encourage, assist or advise the other 

person or persons to actually commit the crime. 

 

To be a principal the defendant does not have to be present when the 

crime is committed. 

 

(R. 1038; T. 709) (emphasis added). That instruction was identical to the standard 

jury instruction on principal liability. Fla. Std. Jury Inst. (Crim.) 3.5(a).  

 The trial court gave the above instruction over a defense requested instruction 

that omitted the words “or said some word” and “incite, cause, encourage, or advise.” 

(R. 1031-32). Significantly, Appellant does not challenge the trial court’s decision 

to give the standard jury instructions, which contain the words “did some act or said 

some word.” Nor could they challenge those instructions, as they are an accurate 

statement of the law. 
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 The Florida Supreme Court has repeatedly held that “standard jury 

instructions are presumed correct and are preferred over special instructions.” 

Gutierrez v. State, 177 So. 3d 226, 230 (Fla. 2015); Stephens v. State, 787 So. 2d 

747, 755 (Fla. 2001); Freeman v. State, 761 So. 2d 1055, 1071 (Fla. 2000). Though 

Appellant argues that a conviction based on principal liability cannot stand without 

an act, the fact that she does not challenge the trial court’s decision to give the 

standard instruction permitting a conviction for principal liability if the jury found 

she “did some act or said some word” demonstrates the problem with Appellant’s 

legal position.  

 Under either standard—requiring a physical act or words of encouragement, 

advice, or incitement—Appellant’s conviction for first-degree murder had more than 

enough evidence.  

Appellant’s Words Incited, Caused, Encouraged, Assisted, or Advised 

Winchester to Commit Murder 

 

 As stated earlier, a conviction under principle liability requires proof that 

Appellant did or said something that incited, caused, encouraged, assisted, or 

advised Winchester to commit murder. Under this standard, an accurate statement 

of the law, Winchester’s testimony demonstrated that his numerous conversations 

with Appellant encouraged and caused him to commit the murder. About one year 

prior to Mike’s murder, Appellant and Winchester talked about alternatives for them 

to be together because Appellant did not want to get a divorce and share custody of 
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their child. (T. 212-14). They discussed three ways to kill Mike. They decided 

against the first two ideas because the first—staging a burglary and murdering Mike 

in his office—would lead to an investigation and the second involved killing 

Winchester’s then wife, Thomas, which he did not want to do. (T. 213-14). The third 

idea, and the one Appellant and Winchester agreed to, was to take Mike on a hunting 

trip to Lake Seminole, push him out of the boat, and make it look like he drowned. 

(T. 214). Winchester described the plan and Appellant’s involvement during the 

following exchange with the prosecutor:  

[PROSECUTOR]: okay. So was a plan made, did y'all take steps to kill 

Mike? 

 

[WINCHESTER]: Yes, sir. So, you know, we decided that that was the 

plan that we were going to go with. 

 

[PROSECUTOR]: Well, let me ask you a question. You earlier talked 

about time of the essences because of duck season. Why is it important 

for the duck season aspect of this? 

 

[WINCHESTER]: Well, because that was the plan, was he and I to be 

on a duck hunting trip together and to go to Lake Seminole. So duck 

season only lasted from Thanksgiving until the end of January. It may 

have even been shorter back in those days. But it was a short time frame 

that the season was in.  

 

And then within that season, you know, we couldn't necessarily go 

every single day. You had to -- in some places you can only hunt on 

Wednesdays and on the weekend, Saturday, Sunday. But -- so we knew 

our window of opportunity was closing, basically. So it was decided 

that that was the plan we were going to go with. 

 

And we -- there were several things involved. Denise really didn't have 

to do a whole lot, other than come up with an alibi for herself and make 
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sure that Mike went. I had to do, you know, more, obviously. But it was 

decided that Mike and I would go on this trip. I had to -- you know, I 

wanted to make sure he was going to show up. 

 

(T. 217-18). Winchester then described how Appellant suddenly cancelled the plan 

the night before the murder was supposed to originally take place. (T. 218-19).  

 Appellant and Winchester subsequently had “several” conversations and 

reaffirmed the agreement to kill Mike. (T. 220). Appellant and Winchester “met up 

several times that week” primarily “to discuss what [they were] going to do here.” 

(T. 221-22). According to Winchester, the murder involved “the same plan. It’s the 

same night, just a week later.” (T. 222-23). Since the plan was the same, a fair 

inference is that Appellant’s role was to make sure Mike showed up to meet 

Winchester. (T. 224).  

 The testimony described above demonstrates how involved Appellant was. 

She was so involved that she was able to unilaterally cancel the first plan to kill Mike 

the night before he was originally to be murdered. She then had “several” 

conversations with Winchester in person, which clearly encouraged, incited, and 

advised him to murder Mike. On the morning of the murder, Mike showed up to 

meet Winchester, just like Appellant and Winchester planned. A fair inference from 

the evidence is that Appellant, pursuant to the plan, ensured that Mike showed up.  

 Finally, Appellant makes a sweeping assertion that no Florida court has ever 

affirmed a conviction under principle liability for words alone. (IB. 19-20). She then 
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asserts that “in every case in which this Court has affirmed a conviction under a 

principal theory, it did so because the defendant took some action to assist in the 

commission of the crime.” (IB. 20) (emphasis in original). Both statements are not 

true. Oddly enough, Appellant’s assertion that this Court has only affirmed principal 

liability convictions when there was an act cites Banks v. State, 610 So. 2d 514 (Fla. 

1st DCA 1992). Careful reading of Banks reveals that this Court affirmed a principal 

liability conviction based on words alone.  

 Banks involved a defendant accused of sexual battery. 610 So. 2d at 515. The 

state later added charges of perjury, under principle liability, because the defendant 

asked two witnesses to testify to an untruthful alibi. Id. After asking the witnesses to 

perjure themselves, the defendant sent them a script to use during their depositions 

and called them to go over their testimony. Id. The witnesses subsequently lied at 

their depositions and this Court affirmed the perjury convictions. Id. at 515-17. 

 Appellant appears to take the position that this Court’s affirmance in Banks 

was based on an act, which he appears to contend was creating a script (presumably 

with words on it). Read in its entirety, Banks is about words—whether written on 

paper or verbally uttered—that caused two witnesses to perjure themselves. In other 

words, this Court affirmed a conviction for being a principal to a crime based on 

words alone. Whether the words were verbally uttered or reduced to writing, it was 
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the words and the affect they had, not an action, that this Court based its decision 

on.  

Even if Principal Liability Required an Act in Furtherance of the Crime, 

Appellant Committed Such Acts 

 

 Even if principle liability required an act, without reference to words, which 

the State does not concede, and which is incompatible with the statute’s use of the 

term “counsels,” the evidence demonstrated that Appellant committed at least one 

act, and there is a fair inference from the evidence that she committed a second.  

 The first act was Appellant’s secretly paying the premium on the $500,000 

life insurance policy to prevent it from lapsing. Winchester explained that there was 

a narrow window of opportunity to kill Mike and described how the $500,000 life 

insurance policy factored into it.  

[PROSECUTOR]: Let me ask you another question. You talked about 

the life insurance policies and the $500 lapsing. Did that also factor into 

the equation? 

 

[WINCHESTER]: Yes, sir. There were a lot of things that were kind of 

pressuring us for this to happen when it did. One was, Mike had 

intended for that policy, the $500,000 policy to lapse. He was not 

intending to continue it. And, so, behind his back, Denise paid one more 

-- I can't remember if it was quarterly or semiannual premium. But we 

kept it going one more premium period. And we knew we weren't going 

to be able to keep it going perpetually. That he would eventually see, 

hey, this money is going out of the checking account for that policy that 

I didn't want anymore. So there was that. 
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(T. 215-16) (emphasis added). Surely Appellant’s act of secretly paying the premium 

on a life insurance policy that Mike no longer wanted is an act in furtherance of the 

murder, as one of the motives was the life insurance money.4  

 Additionally, there is a fair inference from the evidence that Appellant ensured 

that Mike met Winchester as planned. According to the previously agreed upon plan, 

Appellant’s role was to “make sure that Mike went [on the trip].” (T. 218). While 

Appellant unilaterally cancelled the plan initially, she later agreed to the same plan, 

which includes the same role, and Mike met Winchester as planned. This is not a 

case where Appellant simply told her lover that she wanted her husband dead to 

collect the life insurance money. This is a case where Appellant actively took part 

in the planning. Pursuant to that plan, there is a fair inference from the evidence that 

she ensured that Mike showed up as planned. In essence, Appellant lured Mike to 

his death. See Ferrell v. State, 686 So. 2d 1324, 1329 (Fla. 1996) (“[w]hile Farrell 

may not have actually pulled the trigger, the evidence establishes that she played a 

integral part in these crimes and in actually luring the victim to his death.”) 

(emphasis added). 

 Finally, Appellant’s interpretation of Ammons v. State, 253 So. 3d 130 (Fla. 

1st DCA 2018) is incorrect. She emphasizes the fact that the majority opinion 

emphasized the words, “do some act” while quoting Staten and that therefore, 

                                                      
4 As Winchester put it, “[b]etter to be a rich widow than a poor divorcee.” (T. 214).  
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Ammons stands for the proposition that principle liability requires “some act” and 

that words are not enough. (IB. 18-19). Appellant fails to mention that Ammons also 

quoted the following language from one of its prior decisions: “[t]o secure a 

conviction on an aider and abettor theory, the state must establish (1) that the 

defendant helped the person who actually committed the crime by doing or saying 

something that caused, encouraged, incited, or otherwise assisted the person to 

commit the crime; and (2) that the defendant intended to participate in the crime.” 

Id. at 130-31 (emphasis in original) (quoting Evans v. State, 643 So. 2d 1204, 1205-

06) (Fla. 1st DCA 1994)). If this Court intended to prohibit convictions for principle 

liability based on words, it seems odd to have quoted specific language from a case 

that permits convictions based on words. Both Ammons and Staten concerned the 

level of participation rather than its form.  

Appellant’s Intent for Winchester to Commit the Crime 

 Appellant contends that the evidence failed to demonstrate that she intended 

to participate in the murder. The case law on principle liability uses varying language 

to describe the requisite intent. Some cases, as noted by Appellant, use language that 

a defendant must have “intended to participate in the crime.” Evans, 643 So. 2d at 

1206; Croft v. State, 528 So. 2d 1279, 1281 (Fla. 1st DCA 1988). Other cases use 

language requiring a defendant to have a “conscious intent that the criminal acts be 

done….” Garzon, 980 So. 2d at 1038. See also Staten, 519 So. 2d at 624 (“In order 
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to be guilty as a principal for a crime physically committed by another, one must 

intend that the crime be committed….”) 

 Ultimately, the differing language should be read in harmony to require that a 

defendant intend his or her words or acts to result in another person committing the 

crime. In the instant case, evidence of Appellant’s intent for Winchester to murder 

Mike is bountiful and unmistakable. First, Appellant secretly paid the premium on 

the $500,000 life insurance policy after Mike made clear that he no longer wanted 

that policy. By paying the premium, Appellant expanded the window of opportunity 

to kill Mike. (T. 215-16). Appellant was the sole beneficiary of all three life 

insurance policies. (T. 338). Her act of secretly paying to keep the $500,000 life 

insurance policy Mike no longer wanted can only be explained by her intent for 

Winchester to kill him.  

 Additionally, Appellant spoke with Winchester about giving Kathy 

medication to prevent her from waking up before Winchester had time to return from 

the murder and about how Appellant would establish her alibi for the murder. (T. 

223-24). Appellant surely would not participate in such a conversation if she did not 

intend for Winchester to carry out the murder.  

 Furthermore, the plan that Appellant and Winchester agreed to called for 

Appellant to “make sure that Mike went.” (T. 218). While Appellant unilaterally 

cancelled the plan the night before the originally agreed upon date for the murder, 
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(T. 219-20), she subsequently reaffirmed her agreement to the same plan, which 

called for the same participation. (T. 222). Mike showed up just as Appellant and 

Winchester planned, which leads to a fair inference that Appellant not only failed to 

cancel this time but also encouraged Mike to show up. In fact, given that the date of 

the murder was also supposed to be Appellant’s and Mike’s anniversary trip, it is 

implausible, to put it mildly, that Appellant did not take some step to make sure Mike 

went on the hunting trip.  

 Finally, in a recorded phone call, Thomas accused Appellant of murder and 

instead of denying it, Appellant expressed concern that another person knew what 

she and Winchester did.  

MS. THOMAS: Brian told me that y'all planned it. 

 

MS. WILLIAMS: Planned what? oh, my gosh. 

 

MS. THOMAS: And Marcus5 showed up at the shop later that 

afternoon. 

 

MS. WILLIAMS: Uh-huh. 

 

MS. THOMAS: You know, telling me how I would have to take this to 

my grave, that it would – 

 

MS. WILLIAMS: Wait, wait, wait. So – 

 

MS. THOMAS: -- ruin – 

 

MS. WILLIAMS: -- Marcus – 

 

                                                      
55 Marcus is Brian Winchester’s father.  
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MS. THOMAS: -- life. It would ruin -- you know, apparently, Brian 

told Marcus that he had talked to me and he went on to just tell me -- 

Marcus went on to tell me how my life would be ruined, how I would 

never be able to start over. If Stafford's life was ruined, if... 

 

MS. WILLIAMS: So Marcus knew? And when you said Brian said 

y'all, you're talking about me and Brian or Marcus or who? 

 

MS. THOMAS: You and Brian. And whenever – 

 

MS. WILLIAMS: And Marcus end up -- Marcus is involved? I mean, 

obviously, if he came and talked to you. 

 

(T. 573-74). There is only one reason Appellant’s concern was another’s possible 

involvement: she had an agreement with Winchester that they would not speak to 

anybody about what they did. (T. 246, 254). Surely Appellant would not have made 

such an agreement with Winchester unless she was a party to the murder and 

intended for it to happen. That is why, when Thomas accused Appellant of murder, 

her first concern was the agreement instead of denying her involvement.  

 In sum, to say that Appellant did not intend for Winchester to commit murder 

ignores a mountain of evidence. Such evidence includes her numerous conversations 

over the year prior to Mike’s death where she and Winchester discussed multiple 

ideas concerning how to kill Mike, and the fact that she secretly paid a life insurance 

premium to keep it from lapsing, knowing she was the sole beneficiary. 

Additionally, the fact that Appellant allowed Mike to leave their home and drive to 

his death one week after she previously cancelled the plan and then reaffirmed her 

agreement to it, speaks volumes to her intent for Winchester to commit murder. 
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 This Court should affirm Appellant’s conviction for first-degree murder under 

the principle liability theory because Appellant. She committed acts in furtherance 

of the crime (secretly paying to keep the life insurance policy from lapsing) and she 

had numerous conversations with Winchester over the year prior to Mike’s death 

which were intended to incite or cause him to commit murder. 

   



29 
 

ISSUE II: WHETHER THE TRIAL COURT PROPERLY DENIED 

APPELALNT’S MOTION FOR JUDGMENT OF ACQUITTAL ON THE 

CONSPIRACY TO COMMIT FIRST-DEGREE MURDER CHARGE. 

A. Standard of Review 

The denial of a motion for judgment of acquittal is reviewed de novo. Dunn, 

206 So. 3d at 804. A judgment of acquittal is improper when the State presents 

competent evidence of every element of the crime. Id. Under this standard, courts 

must view the evidence in the light most favorable to the State. Id. 

C. Waiver 

As an initial matter, Appellant waived the argument that there was no 

conspiracy because defense counsel’s argument for judgment of acquittal on the 

conspiracy count conceded the existence of a conspiracy. Counsel argued that 

Appellant renounced the conspiracy. 

But just looking at the facts, I think it's fairly clear from the evidence 

that -- from the State's evidence that she renounced the conspiracy on 

December 9th. By Brian Winchester's own testimony, she -- he, he I 

think he said he called Mike Williams and Mike Williams said to him, 

I can't go hunting and then something to the effect of Brian then called 

Denise Williams after that and said, well, what gives? I thought we 

were, you know, going to do this. And she said, I had cold feet. 

 

So you have a scenario in which Denise Williams is preventing him 

from going hunting and explaining that she's changed her mind. So that, 

I think, amounts to a renunciation of it. And I know there is a part of 

the conspiracy argument, which you had highlighted on your, your -- 

that -- your draft of it which talks about that. we're going to ask the 

Court to give that. 
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But just as the beginning part of this motion, the reason I bring that up 

is because I, I, I think that, that really the Court needs to look only what 

happened in the intervening week. And I will say not much. Brian 

Winchester himself said that he had very minimal contact with her that 

week. There's no evidence of any sort of plan that occurred that week. 

I just don't -- I mean, I just, I just don't think that what happened 

between December 9th and the December 16th can support a charge of 

conspiracy. 

 

(T. 626-27). Certainly, at a minimum, Appellant is precluded from now arguing that 

there was no agreement prior to December 9, 2000 because counsel’s argument—

that Appellant renounced the conspiracy—necessarily acknowledges the existence 

of a conspiracy prior to December 9, 2000.  

Though Appellant’s initial brief does not distinguish between conversations 

before or after December 9, 2000, the State will address both and distinguish 

between them.  

C. Law and Argument on the Merits 

 Appellant contends that the trial court erroneously denied her motion for 

judgment of acquittal on the conspiracy count. She asserts that there was no 

agreement and that she did not intend to take part in the plot to kill Mike. Contrary 

to Appellant’s assertions, the evidence showed that she and Winchester entered into 

an agreement for Winchester to kill Mike and that Appellant fully intended to 

participate in a support role.  

“A conspiracy is an express or implied agreement or understanding between 

two or more persons to commit a criminal offense.” Sheriff v. State, 780 So. 2d 920, 
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921 (Fla. 4th DCA 2001). A conspiracy requires proof of an agreement and intent to 

commit an offense. Id. “The fact-finder may infer the agreement from the 

circumstances; direct proof is not necessary.” Vasquez v. State, 111 So. 3d 273, 275 

(Fla. 2d DCA 2013). “A defendant may be found guilty of conspiracy if he had 

knowledge of its essential objective and voluntarily became a part of it, even if he 

lacked knowledge of all the details of the conspiracy or played only a minor role in 

the total operation.” Cummings v. State, 514 So. 2d 406, 408 (Fla. 4th DCA 1987) 

(emphasis added). 

Pre-December 9, 2000 

 There is no room for doubt that Appellant and Winchester agreed to kill Mike 

before December 9, 2000. In fact, as stated earlier, counsel acknowledged the 

existence of an agreement before December 9, 2000 by arguing that Appellant 

renounced it. (T. 626-27). In any event, Winchester described the plan and 

agreement.  

So another scenario that we came up with was Mike and I going on a 

hunting trip together. And there being an accident where both he and I 

ended up in the water and he drowned and I did not. 

 

Denise liked this idea because it -- I don't know how to word it exactly. 

But she felt better, I guess, about herself. Or we could feel better about 

ourselves if there was a chance that he could make it out of it. You 

know, I mean -- I think there was even talk about, you know, well, it 

will be up to God what happens and not us. It won't be a murder. It will 

be, you know, an accident. It's kind of screwed up thinking. But that 

was a scenario that she could live with, I guess. 
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(T. 214). After explaining factors that placed time constraints on carrying out the 

plan, such as having to do it during duck hunting season and before the $500,000 

life insurance policy lapsed, Winchester described how he and Appellant agreed to 

the plan.  

[PROSECUTOR]: Okay. So was a plan made, did y'all take steps to kill 

Mike? 

 

[WINCHESTER]: Yes, sir. So, you know, we decided that that was the 

plan that we were going to go with.6 

 

(T. 217). That is an agreement to commit a crime. During the argument for 

judgement of acquittal on the conspiracy charge, counsel acknowledged the 

existence of the agreement by arguing that Appellant renounced that agreement. (T. 

626-27). Since Appellant has not raised the renunciation argument in the initial brief, 

it is deemed to be abandoned and this Court could stop right there, without 

considering anything that happened after December 9, 2000. See Rosier v. State, 44 

Fla. L. Weekly D1686, 2019 WL 2710739 (Fla. 1st DCA June 28, 2019) (en banc) 

(“issues not raised in the initial brief are considered waived or abandoned.”). In any 

event, getting cold feet before one attempt does not amount to a renunciation of the 

entire agreement.  

 

                                                      
6 Appellant goes to great lengths to argue that Winchester’s testimony was in 

passive voice. Yet here, during one of the most crucial parts of his testimony, he 

used active voice and stated, “we decided.” 
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Post-December 9, 2000 

 Winchester’s testimony refutes that Appellant even renounced the conspiracy. 

“It wasn't that the plan was off, but we talked about it and we had several, you know, 

more conversations that, you know, look, this is -- either we're going to go forward 

with this or we're not. I mean, we're either going to be together or we're not.” (T. 

219-20). Even if Appellant renounced the original conspiracy, a point waived for 

failure to raise it in the initial brief, she subsequently reaffirmed her agreement to 

the same plan. In the days after December 9, 2000, Appellant and Winchester “met 

up several times that week” primarily “to discuss what [they were] going to do here.” 

(T. 221-22). According to Winchester, the murder involved “the same plan. It’s the 

same night, just a week later.” (T. 222-23). Winchester testified that during those 

meetings, they decided to go forward with the plan. (T. 220). Appellant and 

Winchester then discussed alibis and how Winchester was going to drug Thomas to 

make sure she did not wake up before he could return home from the murder. (T. 

223-24).  

Appellant’s Intent to Participate 

 Appellant contends that the conspiracy charge fails because the evidence did 

not establish that she “intended to take part in the murder Brian was about to 

commit.” She further asserts that there “was no agreement to ‘divide up the work.’” 

(IB. 29-30). Both contentions are incorrect. 
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 A conspiracy requires proof of two elements: “(1) an agreement and (2) an 

intention to commit an offense.” Saint Louis v. State, 561 So. 2d 628, 629 (Fla. 2d 

DCA 1990). The requirement is for Appellant to intend that Winchester commit 

murder. There is no requirement that Appellant have some other intent. Even if intent 

to participate was the standard, Appellant’s intent to participate was clearly 

demonstrated by the evidence. She secretly paid to keep the $500,000 life insurance 

policy from lapsing despite Mike’s desire to let it lapse (T. 215-16); she discussed 

her alibi with Winchester and how he would drug Thomas to prevent her from 

waking up before he returned home (T. 223-24); and she ensured, pursuant to the 

agreement, that Mike showed up for the hunting trip. (T. 218). 

 Appellant’s contention that there was no agreement to divide the work is 

factually incorrect. Winchester described Appellant’s role: “[Appellant] really didn't 

have to do a whole lot, other than come up with an alibi for herself and make sure 

that Mike went [on the hunting trip]. I had to do, you know, more, obviously.” (T. 

217-18). 

This Court should affirm because the evidence, viewed in the light most 

favorable to the State, unquestionably demonstrates that Appellant and Winchester 

agreed to murder Mike. Whether this Court treats it as one agreement, as the State 

contends it should, or as two separate agreements, the trial court properly denied the 

motion for judgement of acquittal. 
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ISSUE III: WHETHER THE TRIAL COURT PROPERLY DENIED 

APPELLANT’S MOTION FOR NEW TRIAL. 

 

A. Standard of Review 

 Appellant’s sub-claims involve different standards of review. Therefore, the 

State will address the appropriate standard of review in the discussion of each sub-

issue.  

B. Law and Argument 

The Admission of Photographs 

 A trial court’s ruling on the admissibility of evidence is reviewed for an abuse 

of discretion. Wilcox v. State, 143 So. 3d 359, 373 (Fla. 2014). “Discretion is abused 

only when no reasonable person would take the view adopted by the trial court.” Id.  

 Appellant contends that the trial court abused its discretion when it admitted 

certain photographs, taken by Winchester, that sexually depicted Appellant and 

Winchester’s then wife, Thomas. She asserts that the photographs were not relevant 

and that even if they were relevant, the were unduly prejudicial. Before addressing 

the legal standards, it is important to consider that the trial court did not admit all the 

photographs because it agreed with the defense about some of them. Also, defense 

counsel commented on how “foolish” his objection was to some of the photographs, 

though Appellant does not differentiate those in her initial brief.  

 The State sought to introduce composite exhibit 17A-M, described as a “series 

of photographs” taken by Winchester in Panama City prior to Mike’s disappearance. 
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(T. 316). The State sought to introduce the photographs to prove that there was a 

witness to Winchester’s and Appellant’s affair: Thomas. (T. 317). The defense 

objected on foundation and prejudice grounds. (T. 317-18). The trial court looked at 

the photographs and stated, “I was kind of expecting to see something much worse 

when I look at these pictures. I don't quite understand how you think this is so 

extremely prejudicial.” (T. 318). The trial court then overruled the objection on 

prejudice grounds, noting that “there is nothing extremely luring about the 

photographs. And it was part of the cross-examination to suggest that there was -- 

that Mr. Winchester’s story was untruthful because other persons had not seen him 

together with [Appellant] over a period of time. That was a suggestion of the cross-

examination.” (T. 318-19). 

 After a short recess, the prosecutor informed the trial court that there were a 

few photos left out of the exhibit that were “a little bit more illicit” than the ones the 

trial court looked at (Exhibit 17N-T). (T. 319-20). After the trial court stated that it 

understood the prejudice objection “a little bit more” as to the new photographs, 

defense counsel stated, “I recognize now how foolish my objection was [to Exhibit 

17A-M] in light of what you were actually looking at.” The defense then renewed 

its objections to the new photographs. (T. 321).  

 The trial court sustained the objection in part and overruled it in part:  
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I do find that some of them are cumulative and unnecessarily 

prejudicial. Although I find in large part they’re relevant and 

admissible. 

 

I’m going to sustain the objection as to 17-G, 17-J, 17-K, 17-L, 17-M, 

17-P, 17-Q, 17-R, 17-S. 

 

…. 

 

I’ll overrule the defense objection, as I already have to 17-A, B, C, D, 

E, F, H. And although H is somewhat cumulative, I’ve allowed that 

because it shows a picture of a sign of a place, which I think might be 

of significance. I, N, O and T, which would probably be what I would 

view as the most controversial of these.  

 

I’ve eliminated most of what would be showing what would probably 

be construed as sexual activity between the two females. And 17-N, I 

think to some extent that is relevant. I’ve eliminated most of those 

pictures.  

 

17-0 shows them kissing, which may make the point without it being in 

such a sexual nature as the other pictures. 

 

And 17-T and, I guess, I find that one particularly relevant because you 

can see in the mirror someone sitting in the chair taking the picture, 

which I'm kind of assuming the testimony -- but I'm assuming Mr. 

Winchester would say that was him or someone related to the case. So 

that will be my ruling. 

 

(T. 321-23).  

 This sub-claim really boils down to three pictures. Defense counsel 

abandoned the objection to the photographs in 17A-M when he admitted “how 

foolish my objection was in light of what you were actually looking at [Exhibit 17A-

M].” (T. 320). Out of the second batch of photographs—17N through T—the trial 
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court excluded P,Q,R, and S. (T. 322). That leaves N, O, and T for analysis on 

appeal.  

Evidence is relevant if it tends “to prove or disprove a material fact.” § 90.401, 

Fla. Stat. (2016). “All relevant evidence is admissible, except as provided by law.” 

§ 90.402, Fla. Stat. (2016). Relevant evidence is not inadmissible “unless its 

probative value is substantially outweighed by the danger of unfair prejudice….” § 

90.403, Fla. Stat. (2016) (emphasis added). “Almost all evidence introduced during 

a criminal prosecution is prejudicial to a defendant.” Williamson v. State, 681 So. 2d 

688, 696 (Fla. 1996). “[A] trial judge must balance the import of the evidence with 

respect to the case of the party offering it against the danger of unfair prejudice. Only 

when the unfair prejudice substantially outweighs the probative value of the 

evidence should it be excluded.” Id. (emphasis added). 

 Appellant made the photographs relevant during cross-examination. Defense 

counsel’s cross-examination suggested that Winchester was untruthful about having 

an affair with Appellant and that nobody witnessed it. (T. 282-84). The fact that the 

State introduced these photographs during redirect examination strongly suggests 

that it was in response to defense counsel’s inquiry during cross-examination. The 

State explained the purpose of the photographs: “[a]nd I believe that goes to show 

that there was, in fact, a witness.” (T. 316). Shortly thereafter the State explained: 

This shows that Ms. Thomas was, in fact, a witness to the relations that 

were going on. It was actually a three-way situation between all of 
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them. There were extramarital situations going on with Mr. Winchester 

and Ms. Williams and Mrs. Winchester, at the time, now Ms. Thomas. 

And the fact that they were, in fact, going on a trip over there and there 

was someone witnessing it. And the photographs themselves are a 

witness and memorialize those relations. 
 

(T. 317). Defense counsel’s suggestion during cross-examination that Winchester 

was being untruthful about his affair with Appellant and that no one witnessed it 

made the photographs relevant to corroborate Winchester’s testimony.  

 Finally, Appellant claims that the pictures were overly prejudicial because 

they “attack[ed] the defendant’s character by portraying her as a promiscuous person 

in the eyes of the jury. The implication was that she was immoral, not someone like 

them but someone who was completely unrelatable.” (IB. 33). The State’s theory of 

prosecution, which the jury heard repeatedly throughout trial, was that Appellant had 

an affair with Winchester and plotted to murder her husband in furtherance of the 

affair and to obtain the life insurance money. Put differently, the photographs did 

not portray Appellant as “promiscuous,” “immoral,” or otherwise “unrelatable” any 

more than the other evidence that she had an affair with Winchester and plotted to 

murder her husband. Other than corroborating Winchester’s testimony after defense 

counsel suggested during cross-examination that he lied about the affair, the 

photographs had no other value. 

 Given defense counsel’s cross-examination, which suggested that Winchester 

was untruthful about the affair and that no one witnessed it, Appellant cannot 
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demonstrate that “no reasonable person would take the view adopted by the trial 

court.” Therefore, she cannot demonstrate an abuse of discretion. Wilcox, 143 So. 

3d at 373. 

The State’s Closing Argument and Commenting on Appellant’s Demeanor 

 Appellant contends that the State’s closing argument constitutes fundamental 

error because the prosecutor commented on her demeanor off the witness stand. (IB. 

34-37). As an initial matter, this claim is unpreserved because Appellant did not 

object to the prosecutor’s comments. (T. 773-74). “Comments that did not receive a 

timely objection are not preserved for appellate review and are entitled to relief only 

where fundamental error has occurred.” Caraballo v. State, 39 So. 3d 1234, 1249 

(Fla. 2010). A fundamental error is one which “reaches down into the validity of the 

trial itself to the extent that a verdict of guilty could not have been obtained without 

the assistance of the alleged error.” Id. (quoting Brooks v. State, 762 So. 2d 879, 899 

(Fla. 2000)).  

 Appellant contends that fundamental error occurred because “[t]his is exactly 

the type of situation where a curative instruction would have been wholly ineffective 

because it would simply have exacerbated, rather than alleviated the harm.” (IB. 37). 

The problem with Appellant’s argument is that if she believed the prosecutor’s 

remarks were so outrageous as to taint the entire trial, the proper recourse was to ask 

for a mistrial—not seek a curative instruction. See Rose v. State, 787 So. 2d 786, 797 
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(Fla. 2001) (explaining that proper procedure to preserve improper closing argument 

is to object and move for a mistrial). 

 Not only could Appellant have moved for a mistrial, but the record reflects 

that after closing arguments concluded, the trial court finished reading the 

instructions and provided the parties additional opportunity to make objections. (T. 

777). While the trial court referred to jury instructions, Appellant could have 

objected and moved for a mistrial at this point in time, as it was close in temporal 

proximity to the conclusion of closing arguments and was at sidebar. In fact, the trial 

court stated at the hearing on the motion for new trial that the sidebar would have 

been an appropriate time to object. (R. 1202-03). Based on the two opportunities 

Appellant had to object, one explanation for Appellant’s silence is sandbagging. 

Appellant remained silent and let the case go to the jury hoping she would be found 

not guilty, but knowing that if the jury found her guilty, she had an automatic right 

to a second trial based on fundamental error. Alternatively, Appellant’s inaction 

could be explained by her belief that the comment was not prejudicial. See Ray v. 

State, 403 So. 2d 956, 960 (Fla. 1981) (“The failure to object is a strong indication 

that, at the time and under the circumstances, the defendant did not regard the alleged 

error as harmful or prejudicial.”) 

 On the merits, Appellant’s claim lacks merit because the prosecutor’s 

comments were an invited response to defense counsel’s closing argument. 
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Alternatively, any error, if one occurred, was not fundamental because it did not 

vitiate the entire trial. To begin with, Appellant is factually incorrect in her assertion 

that the trial court believed the State’s comments were improper. (IB. 33-34). The 

record reveals the opposite to be true. At the hearing on the motion for new trial, the 

trial court explicitly agreed with the State’s argument and stated, “I think it was 

invited comment, both from the questioning of the witnesses during trial and the 

defense closing argument at page 19.” (R. 1203). The trial court then stated, 

alternatively, “[i]f not, and assuming I’m wrong that it’s invited comment, I do agree 

that it was improper. However, I find that it was harmless error under the context of 

this case.” (R. 1203).  

 Appellate courts do not view comments made during closing argument in 

isolation. “In order to determine whether improper remarks constitute reversible 

error, they should be reviewed within the context of the closing argument as a whole 

and considered cumulatively within the context of the entire record.” McArthur v. 

State, 801 So. 2d 1037, 1040 (Fla. 5th DCA 2001).  

 The context of the closing arguments and the trial as a whole demonstrate that 

the State’s comments were a direct response to defense counsel’s questioning of 

witnesses and remarks he made during his closing argument. The law is well-

established that “[a] prosecutor’s comments are not improper where they fall into 

the category of an ‘invited response’ by the preceding argument of defense counsel 
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concerning the same subject.” Walls v. State, 626 So. 2d 1156, 1166 (Fla. 2006). See 

also State v. Ling, 212 So. 3d 530, 533 (Fla. 1st DCA 2017) (“Where defense counsel 

places an issue before the jury in closing argument, the prosecution is permitted to 

respond, and ‘the defense may not be granted a new trial because the state rose to 

the bait.’”) (quoting Brown v. State, 367 So. 2d 616, 625 (Fla. 1979). 

 During his cross-examinations, defense counsel repeatedly asked about ways 

that individuals grieve. (T. 504-05, 509, 521). During closing arguments, defense 

counsel made the following comments: 

The first thing I want to start with is just to remind you of something 

you already know. Something that you would recognize based on the 

instructions that Judge Hankinson has provided. This is not -- this is not 

a case about feeling sorry for anyone. This is not a case about trying to 

get, quote, Justice for Mike. This is not a case about concerts. This is 

not a case about suspicions. It's not a case about guesses. It's not a case 

about trips. It's not a guess [sic] about pictures. It's not a guess about 

how you feel about Denise Williams. It's not a case about how you feel 

about Cheryl Williams. 

 

It's not a case about how people mourn. It's not a case about how people 

grieve. It is not a case about whether people smile. It is not a case about 

whether people sit there and stare. This is a murder case. 

 

(T. 734-35) (emphasis added). In its rebuttal closing argument, the State made the 

following comments: 

Let's talk a little bit more. Go back to the money, the motive. Follow 

the money. Brian can't get it. She's the sole beneficiary. He can't get it. 

$1.75 million isn't a motive for him because he doesn't get a dime of it. 

Only Denise can collect that money. 
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And what did she do? She wasted no time. Kansas City Life, $1 million 

policy, $250,000, $1.25 million submitted for, her signature. Look at 

the date, January 4th of 2001. 

 

Ladies and gentlemen, the search didn't even end until February. Brian's 

friends, family, law enforcement are on the lake looking for him. 

Extensive search all the way through February. And 19 days later she's 

filing for his insurance payment of $1.25 million. Nineteen whole days. 

That's a cold individual. That's a person that's involved in a homicide. 

 

Ladies and gentlemen, as I said, I was thanking you for the way that 

you pay attention. Not only to the evidence presented, but the things 

that happened in this courtroom. Think back three days ago. Brian 

Winchester is on the stand describing how he shot his best friend. How 

he circled around the stump. Approached, three feet away, shot him in 

the face. Everybody in this entire room was moved by that and the sheer 

horror of that situation, except for one person. 

 

That one person sat here and listened to Brian Winchester describe how 

she had -- how he had shot and killed her husband -- the man she 

supposedly loved and cherished -- absolute stoned face. Didn't bat an 

eye. Didn't shed a tear. use your life skills, your experience, your 

education. How does that apply in all of this? 

 

(T. 772-73).  

When read in context, defense counsel’s comments related to the 

evidence introduced at trial and Appellant’s demeanor in the courtroom. 

Defense counsel asked more than one witness about how people mourn or 

grieve in the context of referring to Appellant. (T. 504-05, 509, 521). The “[i]t 

is not a case about whether people sit there and stare” comment was a direct 

reference to Appellant’s courtroom demeanor.  
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 The State’s first closing argument did not mention Appellant’s demeanor in 

court at all. The State did not comment on Appellant’s demeanor until the defense 

explicitly placed it in front of the jury during its closing argument. Appellant refers 

to any argument that counsel invited the error as “flimsy.” (IB. 35 n. 3). When 

counsel’s comments are read in context, any conclusion that the “[i]t’s not a case 

about whether people sit there and stare” was a direct reference to Appellant and her 

courtroom demeanor. Appellant cannot have it both ways. Counsel cannot directly 

refer to Appellant’s courtroom demeanor in front of the jury and then complain when 

the State responds.  

 Even if the State’s comments were not invited, Appellant cannot satisfy her 

heavy burden of demonstrating fundamental error. Appellant does not cite any 

Florida cases where an unpreserved claim that the prosecutor commented on a 

defendant’s demeanor resulted in reversal. She cites one case where a preserved 

claim of such conduct warranted a new trial. Baldez v. State, 679 So. 2d 825 (Fla. 

4th DCA 2012). By contrast, Florida courts have declined to find fundamental error 

in unpreserved claims that a prosecutor commented on a defendant’s demeanor off 

the witness stand. See Pope v. Wainwright, 496 So. 2d 798. 802 (Fla. 1986) 

(“Although comments on a defendant’s demeanor off the witness stand are clearly 

improper, under the circumstances this comment cannot be said to amount to 

fundamental error and, since not preserved by contemporaneous objection and 
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motion for mistrial, was not reviewable on appeal.”) Even under the harmless error 

standard used for preserved claims, which does not apply in this case, courts have 

declined to automatically reverse convictions for improper comments on a 

defendant’s demeanor off the witness stand when the comment was made in isolation 

and there was overwhelming evidence of guilt. Wellons v. State, 87 So. 3d 1223, 

1225 (Fla. 3d DCA 2012); Williams v. State, 550 So. 2d 28, 28-29 (Fla. 3d DCA 

1989) 

 An error is not fundamental unless “a verdict of guilty could not have been 

obtained without the assistance of the alleged error.” Caraballo, 39 So. 3d at 1249. 

(quoting Brooks, 762 So. 2d at 899). Appellant contends that the error was 

fundamental because, as she argues in a separate section of her initial brief, some of 

the jurors considered her lack of emotion during the deliberations.7 Appellant is 

conflating the harmless error and fundamental error standards. The question is not 

whether Appellant’s demeanor off the witness stand might have contributed to the 

verdict. Under fundamental error review, the question is whether the State could 

have obtained the guilty verdict without its assistance. If the State could have 

obtained a verdict of guilty without the assistance of Appellant’s courtroom 

demeanor, any error, if one occurred, is not fundamental.  

                                                      
7 As explained in the next section, this evidence was inadmissible because it 

concerned a matter that inhered in the verdict.  
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 Defense counsel’s closing argument articulates why Appellant cannot meet 

the fundamental error standard in this case. According to defense counsel, “[i]f you 

take Brian Winchester out of the things that have been shown to you, you have 

nothing.” (T. 735). Later in his closing argument, defense counsel stated, “without 

Brian Winchester, I would sit down, you would go back, you would come back, it 

would be not guilty. There would be no reason to be here. It would stop.” (T. 740). 

The jury found Appellant guilty because it believed Winchester’s testimony, 

corroborated by many things, such as the concert tickets, photographs from Panama 

City, and the letter Appellant wrote to Winchester, which implies an ongoing affair.  

 In addition to the simple fact that the jury believed Winchester’s testimony, 

the State introduced a recorded phone call between Appellant and Thomas.  

MS. THOMAS: Brian told me that y'all planned it.  

 

MS. WILLIAMS: Planned what? oh, my gosh. 

 

MS. THOMAS: And Marcus showed up at the shop later that afternoon. 

 

MS. WILLIAMS: Uh-huh.  

 

MS. THOMAS: You know, telling me how I would have to take this to 

my grave, that it would – 

 

MS. WILLIAMS: Wait, wait, wait. So – 

 

MS. THOMAS: -- ruin – 

 

MS. WILLIAMS: -- Marcus – 
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MS. THOMAS: -- life. It would ruin -- you know, apparently, Brian 

told Marcus that he had talked to me and he went on to just tell me -- 

Marcus went on to tell me how my life would be ruined, how I would 

never be able to start over. If Stafford's life was ruined, if... 

 

MS. WILLIAMS: So Marcus knew? And when you said Brian said 

y'all, you're talking about me and Brian or Marcus or who? 

 

MS. THOMAS: You and Brian. And whenever – 

 

MS. WILLIAMS: And Marcus end up -- Marcus is involved? I mean, 

obviously, if he came and talked to you. 

 

(T. 573-74). Noticeably absent from that conversation is any denial of involvement 

of Mike’s death when Thomas states that Winchester implicated her. Later, during 

that same phone call, Thomas asks, “why couldn't y'all just get a divorce?” (T. 581). 

Despite Thomas’ second implication that Appellant was involved in Mike’s murder, 

Appellant does not deny such involvement.  

 In short, defense counsel’s closing argument invited the State’s comments 

about Appellant’s demeanor and in any event, the error, if one occurred, is not 

fundamental because Appellant cannot demonstrate that “a verdict of guilty could 

not have been obtained without the assistance of the alleged error.” Caraballo, 39 

So. 3d at 1249. (quoting Brooks, 762 So. 2d at 899). Therefore, this Court should 

affirm. 
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The Motion to Interview Jurors 

“A trial court’s decision on a motion to interview jurors is reviewed pursuant 

to an abuse of discretion standard.”8 Anderson v. State, 18 So. 3d 501, 519 (Fla. 

2009). 

Appellant contends that the trial court erred by failing to grant her a new trial 

based on demonstrated juror misconduct. Through wrapped in the garb of an 

argument for new trial, Appellant really challenges the denial of her motion to 

interview jurors, contending that consideration of her courtroom demeanor off the 

witness stand does not inhere in the verdict. Appellant is incorrect because 

consideration of her courtroom demeanor either relates to the mental thought 

processes of jurors or is an example of misunderstanding or ignoring instructions. 

Under either theory, the matter inhered in the verdict and judicial inquiry was 

impermissible. In any event, Appellant seeks the wrong remedy. The appropriate 

remedy, if error occurred, is to remand with instructions to conduct juror interviews.  

Florida Rule of Criminal Procedure 3.575 permits a party with reason to 

believe that the verdict is subject to legal challenge to request an order permitting an 

interview of jurors. However, the Florida Evidence Code prohibits judicial inquiry 

                                                      
8 Appellant seeks de novo review by attaching this issue to his motion for new trial 

and asserting that the question of whether a matter inheres in the verdict is a question 

of law. Appellant ignores the fact that his motion to interview jurors was a separate 

motion from his motion for new trial and that numerous cases apply the abuse of 

discretion standard even when the question is whether a matter inheres in the verdict.  
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into any matter that “inheres in the verdict.” § 90.607(2)(b), Fla. Stat. See also 

Reaves v. State, 826 So. 2d 932, 943 (Fla. 2002) (“Juror interviews are not permitted 

relative to any matter that inheres in the verdict itself and relates to the jury’s 

deliberations.”) Common areas of inquiry routinely off-limits include “emotions, 

mental processes, or mistaken beliefs of jurors.” State v. Hamilton, 574 So. 2d 124, 

128 (Fla. 1991). 

Appellant contends that consideration of her courtroom demeanor is not a 

matter that inheres in the verdict because it is objective: it either happened or it did 

not. Appellant relies upon an article published in the Tallahassee Democrat and an 

affidavit from a juror alleging that some jurors considered Appellant’s demeanor in 

court in deciding how to vote. (IB. 38-39). Appellant then asserts that the fact that 

juror misconduct occurred is indisputable. (IB. 42).  

Both materials—the newspaper article and the affidavit—are inadmissible 

because they relate to the mental processes of jurors and the jury’s deliberations. See 

United States v. Siegelman, 467 F.Supp.2d 1253, 1272 (M.D.Ala. 2006) (“courts 

faced with affidavits from jurors containing information about the jury’s deliberative 

process along with information about possible impermissible extraneous influences 
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are to disregard the portions of the affidavits dealing with forbidden testimony under 

Federal Rule of Evidence 606(b)….”) 9 (emphasis added). 

Appellant also contends that the issue of considering her courtroom demeanor 

is objective. It either happened or it did not. (IB. 40-41). Appellant’s standard—it 

either happened or it did not—is not the standard for determining whether inquiry is 

appropriate. The standard is whether the inquiry will probe the “emotions, mental 

processes, or mistaken beliefs of jurors.” Hamilton, 574 So. 2d at 128. 

Florida courts have repeatedly held that a juror’s consideration of a 

defendant’s failure to testify is a matter that inheres in the verdict. Sims v. State, 444 

So. 2d 922, 925 (Fla. 1983); Sonneman v. State, 260 So. 3d 1181, 1183 (Fla. 5th 

DCA 2018). The rationale behind these decisions is that a jury’s consideration of a 

defendant’s failure to testify is an example of misunderstanding or not following the 

trial court’s instructions. Sims, 444 So. 2d at 925. Likewise, any consideration of 

Appellant’s courtroom demeanor inheres in the verdict because it either involves the 

mental processes of jurors or is an example of jurors misunderstanding or not 

following instructions.  

                                                      
9 Federal Rule of Evidence 606(b) is the federal equivalent of Florida’s section 

90.607(2)(b).  
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Consideration of Appellant’s courtroom demeanor is a matter that involves 

the mental processes of jurors. Indeed, the affidavit confirms that it relates to a 

mental process, alleging: 

As a member of the Williams jury, I felt that some of the jury made 

their decision based on the lack of emotion by Denise Williams.  

 

At one time, the members of the jury were asked why they felt she was 

guilty. Their answers included the insurance amounts, that she showed 

no emotion, among other reasons.  

 

This may not have changed their decision, but I thought that her lack of 

emotion should not have made any difference in their decision making 

process. 

 

(R. 1091) (emphasis added). Without question, the affidavit concerns the mental 

processes of other jurors and judicial inquiry into that process was strictly forbidden. 

 Alternatively, Appellant’s courtroom demeanor was either evidence, as the 

jury could and did see her in court, or, as Appellant contends, it was not proper 

evidence to consider. Assuming the latter, Appellant’s claim still lacks merit because 

improper consideration of Appellant’s courtroom demeanor is an example of the jury 

either misunderstanding or ignoring instructions. The trial court instructed the jury 

as follows regarding deliberation.  

2. This case must be decided only upon the evidence that you have 

heard from the testimony of the witnesses and have seen in the form of 

the exhibits in evidence and these instructions. 

 

3. This case must not be decided for or against anyone because you feel 

sorry for anyone, or are angry at anyone. 
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…. 

 

8. Your verdict should not be influenced by feelings of prejudice, bias, 

or sympathy. Your verdict must be based on the evidence, and on the 

law contained in these instructions. 
 

(R. 1043-44). The law is well-established that a jury’s misunderstanding or 

ignoring instructions is a matter that inheres in the verdict. Sims, 444 So. 2d 

at 925. As such, judicial inquiry into the matter was forbidden and this Court 

should affirm its denial of the motion to interview jurors.  

 

ISSUE IV: WHETHER THE TRIAL COURT PROPERLY DENIED THE 

MOTION TO COMPEL AN ELECTION AND ADEQUATELY 

REMEDIED THE ISSUE OF APPELLANT’S DUAL CONVICTIONS 

FOR BEING A PRINCIPAL AND ACCESSORY AFTER THE FACT TO 

THE SAME CRIME AFTER TRIAL WHEN IT DISMISSED THE 

ACCESSOTRY AFTER THE FACT CHARGE 

 

A. Standard of Review 

 Statutory interpretation is a question of law subject to de novo review. Dudley 

v. State, 139 So. 3d 273, 278-79 (Fla. 2014). 

B. Factual Background 

 At the close of the State’s case, Appellant asked the trial court to compel the 

State to elect between pursuing the principal and accessory after the fact charges. 

(R. 1028-30; T. 612-16). While orally arguing the motion, defense counsel suggested 

that an acceptable outcome would be to either compel the State to elect one charge 

or, alternatively, to send both charges to the jury and inform it that it may only 
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convict Appellant of one or the other. (T. 614-15). The trial court denied the motion, 

reasoning that the State may pursue alternative theories and that the issue can be 

addressed prior to sentencing if the jury finds her guilty of both offenses. (T. 613-

16). The jury found Appellant guilty of both the principal and accessory after the 

fact charges. To remedy the situation, the trial court dismissed the accessory after 

the fact charge prior to sentencing. (R. 1215). Appellant was thus only convicted of, 

and sentenced for, the principal and conspiracy charges. (R. 1102-14).  

C. Law and Argument 

 Appellant contends that the trial court erroneously denied her motion to 

compel the State to choose between the principal and accessory after the fact 

charges. She asserts that the charges are legally incompatible and that the jury’s 

consideration of both entitles her to a new trial. While the charges are legally 

incompatible, Appellant is not entitled to a new trial for two reasons. First, the trial 

court cured any error by dismissing the accessory charge before sentencing. (R. 

1215). Second, the well-established remedy for dual convictions for being a 

principal and accessory after the fact to the same crime, particularly in murder cases, 

is to remand with instructions to the trial court to vacate the accessory charge, which 

is exactly what the trial court did in this case.10 

                                                      
10 The only exception to this rule applies in theft and dealing in stolen property 

cases. The State will discuss this exception and the reason it does not apply later.  
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Legal Framework: Principal and Accessory After the Fact 

 In Donaldson v. State, 722 So. 2d 177, 184 (Fla. 1998), the supreme court 

noted, “[w]e have explicitly held that by legal definition, a person convicted as a 

principal to a crime cannot also be convicted as an accessory after the fact to the 

same crime, since these two offenses are mutually exclusive.” The court explained 

that the reason one cannot be convicted as a principal and accessory after the fact to 

the same crime is because the legislature intended to treat accessories after the fact 

differently than those who participate in the underlying crime.  

Although Florida has abolished the common law distinctions between 

principals, aiders and abettors, and accessories before the fact, 

accessory after the fact remains as a separate offense. The accessory 

after the fact is no longer treated as a party to the crime but has come 

to be recognized as the actor in a separate and independent crime, 

obstruction of justice. At common law, all parties to a crime were 

equally guilty and subject to the same punishment. Under our modern 

codification, however, an accessory after the fact is guilty of a third-

degree felony regardless of the gravity of the substantive offense 

committed. Thus, the culpability of the accessory after the fact is 

substantially different from that of a principal, reflecting an intent to 

punish as an accessory after the fact only those persons who have had 

no part in causing the felony itself but have merely hindered the due 

course of justice 

 

Staten v. State, 519 So. 2d 622, 626 (Fla. 1988) (emphasis in original). The question 

in this case is whether the State may present the jury evidence of guilt for both 

theories. If not, the question then becomes what the appropriate remedy is.  
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 The State is entitled to present evidence of alternative theories. In this case, 

the alternative theories were that Appellant was a principal to Mike’s murder or an 

accessory after the fact to his murder. Forcing the State to decide which theory to 

present to the jury does not make sense, because a rational jury could find a 

defendant not guilty of being a principal but guilty of being an accessory after the 

fact, or vice versa. Additionally, this case presents very rare facts in that the acts 

giving rise to the accessory after the fact charge occurred sixteen years after the acts 

that gave rise to principal liability.  

 Appellant contends that forcing the State to choose was appropriate for two 

reasons. First, she asserts that a jury should not be permitted to consider mutually 

exclusive charges. (IB. 46). Second, she asserts that submitting both charges to the 

jury “infects the fairness of the entire proceeding” because it allows evidence of one 

charge to build on the other. (IB. 46). Both assertions have two problems. First, as 

Appellant points out, the proper time to make a motion to compel an election is at 

the close of the State’s case. Tidwell v. State, 196 So. 837, 838 (Fla. 1940). If the 

proper time to make such a motion is at the close of the State’s case, then the 

rationale for the rule prohibiting convictions for being a principal and accessory after 

the fact to the same crime cannot be the introduction of evidence of both crimes 

because procedurally, the jury must hear evidence of both crimes before a defendant 

may move to compel an election.  
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Second, counsel expressly invited the trial court to submit both charges to the 

jury and explain that it may only convict for one offense. Thus, counsel abandoned 

the argument that the State should be forced to elect which charge to submit to the 

jury during the following exchange with the trial court: 

THE COURT: That is my belief that the State can pursue alternative 

theories to the jury, and they do not have to elect before a jury makes a 

determination. Do you have some case law – 

 

MR. PADOVANO: There – 

 

THE COURT: -- to the contrary? 

 

MR. PADOVANO: -- there is one, there is one --  well, there, there is 

one case that suggests this, that this is -- it doesn't refer to the problem 

of grand theft  and dealing in stolen property, which I know you're 

familiar with. But Judge Altenbernd suggested that -- most of these 

cases, the issue came up after the, the  convictions. 

 

Judge Altenbernd suggested in one of these cases that the remedy would 

be to instruct the jury that they could only convict of one or the other 

but not both. And so I think that's -- I mean, I think, I think if the jury 

were to convict of both, as a matter of law, the Court would have to 

vacate one of these. 

 

…. 

 

MR. PADOVANO: It's really almost like, I think, dealing in stolen 

property and, and grand theft. I think it's a very similar situation. So I 

think that I -- I think that you have to instruct the jury they can pick 

one. But -- I mean, I do take your point that they can file them both. But 

I think you have to instruct the jury that they can only pick one. 

 

(T. 613-15). Thus, the trial transcript betrays Appellant’s assertion on appeal that 

allowing both charges to go to the jury infected the fairness of the trial. Counsel 
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expressly stated that sending both charges to the jury with an instruction to make a 

finding on only one of them was appropriate. Appellant cannot now, on appeal, claim 

that both charges should not have been submitted to the jury.  

The Remedy 

 Appellant’s request for a new trial is squarely at odds with the remedy Florida 

courts routinely provide in cases where a defendant is found guilty of being a 

principal and accessory after the fact to the same crime. In fact, many of the cases 

Appellant cites in her initial brief support the State’s position that vacating the 

accessory charge is the appropriate remedy, which is exactly what the trial court did 

in this case. (R. 1215).  

 In Staten, the defendant was convicted of second-degree murder, armed 

robbery, aggravated battery, and three counts of accessory after the fact. 519 So. 2d 

at 623-24. The Florida Supreme Court held that a defendant may not be convicted 

of being a principal and accessory after the fact to the same crime. Id. at 623. As a 

remedy, the court remanded with instructions to vacate the convictions for accessory 

after the fact. Id.  

Following Staten, Florida courts have routinely vacated accessory after the 

fact convictions in cases where a defendant was convicted of being a principal and 

accessory after the fact, without granting new trials. See Branton v. State, 86 So. 3d 

560, 561 (Fla. 2d DCA 2012) (“We affirm [defendant’s] judgment and sentence for 
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robbery with a firearm without discussion; however, we reverse his judgments and 

sentences for the three counts of accessory after the fact and remand for the trial 

court to vacate those judgments.”) (emphasis added); Jackson v. State, 543 So. 2d 

416, 417 (Fla. 5th DCA 1989) (affirming second-degree murder conviction but 

reversing manslaughter and accessory after the fact convictions and remanding for 

resentencing). 

Appellant’s request for a new trial appears to be based on a series of cases that 

dealt with theft related crimes. According to section 812.025, Florida Statutes, “a 

single indictment or information may, under proper circumstances, charge theft and 

dealing in stolen property in connection with one scheme or course of conduct in 

separate counts that may be consolidated for trial, but the trier of fact may return a 

guilty verdict on one or the other, but not both, of the counts.” Thus, a special rule 

applies to cases that charge theft and dealing in stolen property. All the cases 

Appellant relies on for his request for a new trial are theft-related. See Tidwell, 196 

So. at 837 (Fla. 1940 (theft and receiving or aiding in concealment of stolen 

property); Pearce v. State, 196 So. 685 (Fla. 1940) (embezzlement of refrigerator 

and embezzlement of proceeds of same refrigerator); Mayers v. State, 126 Fla. 640 

(1936) (embezzlement of stock certificates and embezzlement of proceeds of same 

stock certificates); Johnson v. State, 333 So. 2d 505 (Fla. 1st DCA 1976) (burglary, 

grand theft, and receiving or aiding in the concealment of same stolen property).   
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While a properly preserved and denied request to instruct the jury in theft 

cases that it may convict a defendant of theft or dealing in stolen property, but not 

both, warrants a new trial, see Williams v. State, 121 So. 3d 524, 534 (Fla. 2013), 

that is based on the language of section 812.025, which is unique to theft cases. By 

contrast, the well-established remedy in cases involving convictions for being a 

principal and accessory after the fact to the same crime is to vacate the accessory 

after the fact charge. Staten, 519 So. 2d at 623.; Branton, 86 So. 3d at 561; Jackson, 

543 So. 2d at 417. 

Therefore, pursuant to Staten, Branton, and Jackson, the appropriate remedy 

in this case would be to vacate the accessory after the fact charge, which the trial 

court already did. (R. 1215). Therefore, the trial court cured the this Court should 

affirm. 
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ISSUE V: WHETHER APPELLANT’S LIFE WITHOUT PAROLE 

SENTENCE IS GROSSLY DISPROPORTIONATE TO THE CRIME OF 

FIRST-DEGREE MURDER. 

 

A. Standard of Review 

 Appellate courts “review the constitutionality of a sentence de novo.” Nelms 

v. State, 263 So. 3d 88, 89 (Fla. 4th DCA 2019). 

B. Law and Argument 

Appellant contends that her life sentence violates equal protection principles 

because the sentence is “grossly disproportionate to the treatment accorded to Brian 

Winchester, the perpetrator of the crime, who was granted immunity.” (IB. 48). 

Although wrapped in the garb of an Equal Protection argument, Appellant’s 

contention is really “a request for this [C]ourt to extend the proportionality-between-

co-defendants review, typically reserved for death penalty cases, to criminal 

sentencing at large.” Peters v. State, 128 So. 3d 832, 849 (Fla. 4th DCA 2013). For 

the reasons argued below, Appellant is not entitled to a proportionality of sentences 

analysis because this is not a death penalty case. Alternatively, Appellant is not 

entitled to relief because she and Winchester are not similarly situated. Winchester 

cooperated with authorities to find Mike’s body and solve a case previously unsolved 

for many years. Appellant did not. Put differently, Appellant had her opportunity to 

cooperate and turn on Winchester but chose not to. Winchester took his opportunity 

to cooperate. Therefore, Appellant and Winchester are not similarly situated. 
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Comparative Proportionality of Sentences is Limited to Death Penalty Cases 

 In the sentencing context, “death is different.” Peters, 128 So. 3d at 849 

(quoting Walker v. State, 707 So. 2d 300, 319 (Fla. 1997)). For that reason, the 

analysis of equal protection principles in sentencing begins with distinguishing death 

penalty from non-death penalty cases.  

 Comparative proportionality review of co-defendant sentences began with the 

United States Supreme Court’s decision striking down Georgia’s arbitrary 

enforcement of capital punishment in Furman v. Georgia, 408 U.S. 238, 239-40 

(1972). Following Furman, the Florida Supreme Court distinguished between the 

“quality of discretion” and of the “presence of discretion,” in capital sentencing 

procedures. State v. Dixon, 283 So. 2d 1, 6 (Fla. 1973) (superseded by statute on 

other grounds as stated in State v. Dene, 533 So. 2d 265, 267 (Fla. 1988)). According 

to Dixon, the “the test of Furman… has been met” when judicial discretion is 

“reasonable and controlled, rather than capricious and discriminatory.” Id. at 7. The 

court described capital punishment as “a unique punishment” reserved for “the most 

aggravated and unmitigated of most crimes.” Id. The court’s intention was to create 

a non-discriminatory system to ensure that similar cases reached similar results. Id. 

at 10. When read with that historical context, comparative proportionality is intended 

to advance the standards of Furman and reserving the death penalty “to only the 

most aggravated of murders.” Peters, 128 So. 3d at 850.  
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 Because “death is different,” a different concept proportionality applies in 

non-death penalty cases.  

For non-death penalty cases, a more ‘narrow’ concept of 

proportionality applies. Within this context, the Eighth Amendment 

provides “a guarantee of proportionality” that “acts as a minimum 

standard.” … However, “[t]he Eighth Amendment does not require 

strict proportionality between the crime and sentence. Rather, it forbids 

only extreme sentences that are ‘grossly disproportionate’ to the 

crime.” 

 

Id. (internal citation omitted) (emphasis added).  

Applying the “minimum standard” in non-death penalty cases, the 

“proportionality analysis focuses on the crime charged and the legislatively imposed 

punishment for the crime, not the specific facts of a particular case.” Id. (quoting 

Edwards v. State, 885 So. 2d 1039, 1039 (Fla. 4th DCA 2004)). In other words, 

courts do not compare one defendant’s sentence to another in non-death penalty 

cases. See Id. at 851 (“because this is not a death penalty case, constitutional analysis 

does not require a comparison with the sentence received by a co-defendant.”); 

Wiggins v. State, 141 So. 3d 621, 623 (Fla. 3d DCA 2014) (“While comparative 

proportionality between co-defendants’ sentences in death penalty cases has been 

the subject of rigorous analysis in the Supreme Courts of the United States and 

Florida, a narrower concept of proportionality applies in non-death penalty cases.”) 

The legislature has broad authority to “prohibit any act, determine the grade 

of the offense, and prescribe the punishment.” State v. Bailey, 360 So. 2d 772, 773 
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(Fla. 1978). In the present case, Appellant was convicted as a principal to first-degree 

murder. (R. 1105). The trial court imposed the minimum mandatory sentence: life 

imprisonment without the possibility of parole. § 775.082(1)(a), Fla. Stat. (2016). 

Thus, Appellant’s sentence—life without the possibility of parole—is legal and 

complies with the legislative command to impose such sentence. There is nothing 

grossly disproportionate about a life sentence for murder. Since this is a non-death 

penalty case, the “proportionality analysis focuses on the crime charged and the 

legislatively imposed punishment for the crime, not the specific facts of [this case].” 

Peters, 128 So. 3d at 850 (quoting Edwards, 885 So. 2d at 1039) (emphasis added).  

In sum, because this is not a death penalty case, “constitutional analysis does 

not require a comparison with the sentence received” by Winchester. Id. at 851. 

Appellant and Winchester Are Not Similarly Situated 

 Appellant’s Equal Protection claim is premised on the assertion that she was 

convicted and sentenced to life imprisonment for a murder Winchester committed 

and that he was not prosecuted for that crime. “The Equal Protection Clause, 

however, does not demand that all persons be treated equally—it demands only 

reasonable conformity in dealing with persons similarly situated.” Meola v. 

Department of Corrections, 732 So. 2d 1029, 1037 (Fla. 1998) (emphasis in 

original). Thus, “[d]ifferent treatment of dissimilarly situated persons does not 

constitute and equal protection violation.” Id.  
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 Before beginning the similarly situated analysis, Appellant’s claim is 

basically that she should not have been prosecuted for murder—regardless of her 

role—because Winchester, who admitted to committing the murder, was not 

prosecuted at all for that crime.11 “The fact that not all criminals are prosecuted is no 

valid defense to the one prosecuted.” United States v. Manno, 118 F.Supp. 511, 515 

(N.D. Ill. 1954). Manno accurately summarized the decisions of many equal 

protection cases by stating, “citizens are entitled to equal protection of the law but 

these decisions do not hold that citizens are entitled to equal protection from the 

laws.” Id. (emphasis added). 

 Individuals are not similarly situated unless they are “prima facie identical in 

all relevant respects.” Purze v. Village of Winthrop Harbor, 286 F.3d 452, 455 (7th 

Cir. 2002) (emphasis in original). Contrary to Appellant’s assertion, she and 

Winchester are not similarly situated. Winchester worked with law enforcement to 

find Mike’s body and told them what happened. By contrast, Appellant did nothing 

to help law enforcement. Appellant could have cooperated years before and turned 

on Winchester but chose not to. In fact, even in 2016, while being interviewed about 

                                                      
11 Winchester did not walk away without punishment. He is serving a sentence of 

twenty years in prison followed by fifteen years of probation for the kidnapping 

charge. (T. 278, 767).  
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the kidnapping12, Appellant still chose not to cooperate and turn on Winchester when 

asked whether she believed Winchester was involved in Mike’s disappearance. (T. 

246-47).  

The law is well-established that the State may treat co-defendants differently. 

See State v. Venegas, 557 So. 2d 236, 237-38 (Fla. 4th DCA 1990) (holding that 

where co-defendants both entered into substantial assistance agreements with the 

State, Equal Protection did not require defendant’s sentence be reduced to same 

sentence imposed on co-defendant because the State did not deem defendant’s 

attempt at substantial assistant sufficient to warrant a reduction); People v. Golz, 368 

N.E.2d 1069, 1072 (Ill. App. Ct. 1977) (“It is not a denial of equal protection to 

refuse to extend the same offer of a negotiated plea to two co-defendants … nor is 

equal protection of the laws denied where some defendants are prosecuted for a 

crime while their accomplices are not….”) (internal citations omitted).  

Finally, Appellant asks this Court to remand this case for “the imposition of a 

sentence that properly reflects [her] degree of culpability for the offense.” (IB. 50). 

Appellant was convicted of first-degree murder, which is a capital offense. (R. 

1105).  There are only two lawful sentences for a capital offense: death or life 

                                                      
12 After Appellant’s and Winchester’s marriage fell apart, Winchester hid in 

Appellant’s car and kidnapped her. Appellant gave a statement to law enforcement 

and when asked whether she believed Winchester was involved in Mike’s 

disappearance, Appellant denied any knowlege.  
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imprisonment without parole. § 775.082(1)(a), Fla. Stat. (2016). Appellant received 

a life without parole sentence. She cannot receive a lesser sentence. 

CONCLUSION 

 

 Based on the foregoing discussions, the State respectfully requests this 

Honorable Court affirm.  
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